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WORLD PEACE 



INTRODUCTION 

The cycles of the world's history are punc- 
tuated by great events that mark the epochs in 
its onward sweep. It seems as though the 
course of nature is to move slowly for long 
periods and then, with strength gathered 
through years or even centuries of sluggish in- 
activity, to leap forward at one bound into a 
reformed or rejuvenated world. Creasy, in his 
Decisive Battles of the World, in fifteen master 
strides, carries the student forward from 
Marathon to Waterloo. The close student of 
history, however, discovers in every period 
preceding a great event the natural forces 
quietly forming, of which the epoch produc- 
ing event is but the culmination. 

After the long periods of preparation or in- 
activity things happen rapidly and events 
more precipitantly. The actors upon the stage 
do not pause to weigh the effects of their ac- 
tions, or seem to consciously control their 
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movements. Just now there may be a question 
as to whether we are in the midst of such a 
period, or whether such an epoch has just 
passed, or if one of that nature is approach- 
ing. One must have perspective to properly 
judge the true nature of historic periods. 

For many years the world seemed approach- 
ing a solution of the problem of universal 
peace. In every nation there were great men 
who ^Vere giving their thoughts to this prob- 
lem. Many controversies that might have led 
to war were settled by peaceful means. Con- 
ferences of the representatives of all of the 
great nations were held and plans for the pres- 
ervation of world peace were formulated. But 
every plan for world peace has, as a part of 
its object, the preservation of the existing 
status between the nations at the time when 
it is proposed to put the plan into operation, 
and many students of world affairs doubted 
if any plan could preserve far into the future 
the conditions of a few years ago. Some one 
has likened European civilization just before 
the war to a cone balanced upon its* apex in- 
stead of standing upon its base, which the 
statesmen of the world were engaged in a vain 
attempt to prevent from toppling over. After 
what seemed the quiet formation of events 
leading toward a world peace the hour for a 
new epoch struck but instead of world peace 
being ushered in a war that made all of the 
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wars of the past seem like preliminary skir- 
mishes was in progress. All hopes of world 
peace seemed shattered, but a great society for 
the preservation of peace changed its name to 
a society for the enforcement of peace, and 
out of the great longing for peace in the midst 
of war was born the purpose of establishing 
peace by martial means, and putting a sword 
in the right hand of peace that it might con- 
quer war and putting a purse in the other hand 
that it might maintain the sword. 

As I have said, in epoch making periods 
events move rapidly. It was thought by some, 
while the ruins wrought by war were still 
smoldering after the armistice, that six weeks 
would suffice to change the world from a war 
to a peace basis, and that all of the plans for 
the maintenance of peace by peaceful means, 
which were supposed to have miserably failed, 
should in that short time be changed to plans 
for the maintenance of peace by martial means, 
and it was thought that in that brief period a 
new status would be created between the na- 
tions, which the world would desire to main- 
tain in perpetuity, and that thus peace would 
flow naturally from this readjustment, where- 
as war had been the natural result of the for- 
mer relations between the nations, but events 
could not move as rapidly as it was hoped by 
some. It was found that while a republic might 
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move rapidly in war, when the imminent peril 
had ceased it resumed its wonted deliberation. 

But events are moving rapidly. The great 
epoch producing period has not passed, and it 
will not have passed until the questions of an 
attempt at permanent peace and of reconstruc- 
tion are settled, and events will move rapidly 
until that time, not fast enough to please some, 
but possibly too fast to insure the permanence 
of the settlement that shall be attained. 

When it became apparent that the American 
people were going to be called upon, either 
through the right of petition or at the polls, to 
express themselves upon the question of a pro- 
posed constitution for a League of Nations I 
was an earnest advocate of the belief that 
every person should study such questions and 
that all who had given such study serious con- 
sideration should express themselves to the 
end that any action on the part of the people 
would be the result of thought and delibera- 
tion. 

While an election has been held that may 
be regarded as decisive of certain of the ques- 
tions involved, the major questions still re- 
main. America has not yet acted, and until 
this country does act our people should be alive 
to whatever is being done. Questions of in- 
ternational law have been brought to the fore- 
ground and for that reason this short course 
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is prepared. I shall not take up in detail many 
of the controverted questions of this branch of 
the law. That field is open to the student who 
desires to pursue the subject beyond the limits 
of a short course, and it is covered by many 
valuable works. All that I expect to accom- 
plish in this course is to outline the American 
theory from which questions that are immi- 
nent may be approached. It has been said 
that when the first railroads were run across 
the Western plains not only wild buffaloes, but 
Indians as well, were run down while stand- 
ing gazing at an onrushing train, because un- 
aware of the terrible velocity and momentum 
of the unaccustomed object that was approach- 
ing, and some one has likened man's ignorance 
of the velocity and momentum of historic 
events to this ignorance of these inhabitants of 
the plains. Let us not be borne down by the 
irresistible tide of events that may be ap- 
proaching. Let us act the part of citizens of a 
Democracy, and do only what we would will 
to do after giving intelligent consideration to 
proposed actions. We should not refuse to do 
anything because it is new nor should we blind- 
ly do anything because it may possibly lead 
to beneficient results without having given 
such careftil thought to the probabilities of 
such results as may ensue. 

I will devote more attention to the nature 
of the state or nation and to the nature of law 



10 WORLD PEACE 

in general than it might seem necessary in a 
short series of lectures on this subject. One 
might feel that all questions in relation to these 
natters should be taken as established, and that 
I should enter immediately into the questions 
which seem more germane to the general sub- 
ject of the lectures, but as much of our beliefs 
in relation to questions of international law 
depends upon our particular theories of the 
state and the origin and nature of law in gen- 
eral, I have thought best to devote consider- 
able time to the discussion of these subjects.* 

♦When it is stated that the people of this country will 
not likely consent to the incorporation of certain diings 
in any convention between this nation and other coun- 
tries, I do not make any pretense of intuitive knowledge 
of what those who will exercise the treaty making powers 
of. this government may do, but I rely upon the belief 
that their action will be in accordance with the laws and 
customs of this country, and will fairly express the ideals 
and beliefs of our people. I have purposely omitted any 
discussion of the provisions of the Constitution (Article 
II, Section 2, Clause 2, Moore's Digest, Vol. 5, p. 160), 

in relation to the treaty powers of the President and Sen- 
ate, for the reason that there has never been any real, 
l^al or diplomatic controversy as to the plain meaning of 
this constitutional provision, and to discuss platform utter- 
ances in reference to this matter might seem like an ex- 
pression of partisanship, which should be avoided. 



CHAPTER I 

THE STATE AND SOVEREIGNTY 

In international law each sovereign state is 
regarded as an equal unit. This rule gives 
rise to no incongruities or embarrassment so 
long as there is no attempt on the part of the 
nations observing the principles and obliga- 
tions of international law to exercise coercive 
measures toward such units, or to take action 
tantamount to the exercise of legislative or 
judicial functions in matters aflFecting all na- 
tions acknowledging the obligations of inter- 
national law. Whenever these things are at- 
tempted the more powerful nations will natur- 
ally demand a larger share in such activities 
than tEey will concede to the smaller nations, 
and if it is right for such action to be taken by 
a group of nations, or by the civilized nations 
of the world generally, it would be just that 
the greater nations should have a larger share 
in such matters than the lesser nations. 

While it is true that the nations are in gen- 
eral regarded as equal units it is also true that 
the few larger nations of Europe and the 
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United States have been looked to as authori- 
ties in determining what is international law. 
To state the matter briefly the civilized na- 
tions of the world are voluntarily accepting 
the principles of international law in the gov- 
ernment of themselves by which they regulate 
their conduct in dealing with one another ; and, 
in determining what has been accepted at any 
certain date as the existing or established law 
of nations, the practices of the nations having 
the most frequent transactions between them- 
selves have the greater authority and influ- 
ence. 

International law is not concerned with the 
internal affairs of nations, nor with the form 
of Government existing within any state, but 
if a country has no Government sufficiently 
stable to perform international obligations, 
other countries would be justified in refusing 
to treat with those pretending to exercise its 
Governmental functions. An uncivilized coun- 
try is not regarded as a member of the society 
of nations, and if a nation once civilized should 
fall from such high estate to the level of un- 
civilized peoples other nations would be justi- 
fied in giving it only such consideration as its 
present status would show it to be entitled to 
receive. 

If the internal conditions of a country should 
become such as to menace other nations the 
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nations affected would be justified in taking 
such action as should be found necessary to 
protect their interests. Where a populous 
country chooses to remain isolated from the 
society of nations and to have no commerce or 
other dealings with other countries there are 
precedents for such other nations breaking in 
upon its isolation, but as the world is now 
mostly occupied by nations that do treat with 
one another in times of peace it is not neces- 
sary to dwell upon this phase of the question. 
The theory of the state as found in the text 
of some authors of respectable authority is that 
of an aggregation of persons residing in cer- 
tain territory held together, more or less 
against their will, by a sovereign who compels 
them to submit to laws which they would re- 
fuse to obey if they dared to do so, or as some 
times expressed, an aggregation of persons 
witEin certain territory who, to avoid annihila- 
tion, or continual wars, or damage by reason of 
their tendency to commit depredations upon 
one another, each yields up a certain amount 
of his independence to a sovereign whose pre- 
rogative it is to compel all of the individuals 
of the Government to do justice by another. 
In this latter supposition these indiviciuals 
yield, not by reason of any inherent desire 
to do justice, but because their fear of harm 
from one another outweighs their desire, still 
preserved, to prey upon each other. I will 
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concede that I have stated these things with 
a degree of bluntness that might have shocked 
their original exponents. There are many 
other suppositions as to the basis for organ- 
ized society, all bearing more or less resem- 
blance to the above, and it is only fair to 
those advocating the theory of a social con- 
tract as a basis for organized society that I re- 
fer to a leading authority for a statement of a 
theory which I have purposely outlined so 
bluntly. 

Austin, in Province of Jurisprudence Deter- 
mined, page 164, describes Hobbs' Theory of 
the State as follows : "He ascribes the origin 
of sovereignty and of independent political so- 
ciety to a fictitious agreement or covenant. He 
supposes, indeed, that the subjects are induced 
to make that agreement by their perception of 
the expediency of government, and by their de- 
sire to escape from anarchy,"' and on page 181 
et seq. he gives an extended statement of the 
theory of those who believe in the social con- 
tract, to which I will only refer as I do not 
wish to devote too much time to this question. 

None of these suppositions has an historic 
basis and none of them is scientifically correct, 
so it might not be amiss to make another sup- 
position, which, though not exactly according 
to the facts, will at least be as near the truth 
as any suppositions heretofore expressed. Let 
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US suppose the state to be composed of inde- 
pendent individuals, each desiring to do justice 
by his fellows, but conscious of the inability of 
one ordinarily to decide his own case without 
prejudice, agreeing, at the expense of the in- 
dividuals, upon some just basis to let represen- 
tatives of all, to be chosen in some equitable 
manner agreed upon, to decide upon all ques- 
tions that may arise between them, and there- 
after to perform any awards that may be made 
by such representatives; and, because of the 
impracticability of each attempting to build his 
particular share of the roads, and other works 
that may be used by all, to let such things be 
managed by the representatives of all, at the 
common expense, to be borne in an equitable 
manner agreed upon, with the understanding 
that the sovereignty, so far as that term, with 
the significance which usage has assigned to 
it, is applicable to such a state, shall rest with 
the individuals, to be exercised by them, either 
by the united action of all, or through their 
representatives, who shall be their servants. 
And let us suppose that each individual will do 
his duty when it is ascertained in this manner, 
^ith a few possible exceptions of some male- 
factors who may exist in every community, 
and that some means shall be adopted to apply 
to such malefactors compelling them to do the 
things which all have by implication agreed to 
do. These are not Utopian suggestions. They 
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are as near the facts of history and present 
day experience as any other suppositions as to 
a contractual basis of society, and will be more 
useful in determining questions that may arise 
in the future than some suppositions that are 
regarded by many as authoritative. 

How ridiculous to believe, according to some 
of these suppositions, that the burglar has 
given up his right to burglarize in order that 
he may be protected from his neighbor burglar ! 
How much more in accordance with the fact 

it is to suppose society to be founded upon the 
desire of just men to reach a genferal under- 
standing! But the difficulty with all of these 
suppositions is that no one has even been able 
to discover any nation or group beginning its 
existence as a state with such a contract. Even 
a new nation that has begun after a revo- 
lution, or after having been formed by the 
division of an older nation, begins with many 
customs and laws which run so far back into 
antiquity that, to use the phrase of the Eng- 
lish Common Law, ''the mind of man runneth 
not to the contrary." 

Volumes have been written about the so- 
called social contract. Those who base their 
theory of government upon a supposed social 
contract acknowledge that there never has 
been a government founded upon a real con- 
tract between the governed and the governing, 
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nor between the various individuals comprised 
within the government ; and those who do not 
believe in the social contract as a basis for gov- 
ernment have written long chapters to prove 
that there is no such thing as a social con- 
tract, starting out with a premise that even 
the advocates of the theory acknowledge that 
there is no such thing, so their disquisitions 
upon this subject amount to the setting up of 
a man of straw and thereafter demolishing it. 
Why do not both of these parties simply state 
the facts ? It could be done with less consump- 
tion of paper and ink than that used in either 
attempting to substantiate or to demolish the 
theory in question. The facts are that when 
men are born into the world they find them- 
selves component parts of some social system 
or systems all prepared for them. They fill 
their respective niches in these systems. They 
inherit the places which they fill, just as they 
inherit their physical, mental and spiritual char- 
acteristics from their parents. The govern- 
ments in which they find themselves express 
the nature of all of the people within them, and 
they are changed from time to time to vary 
such expression to embrace the newer elements 
which are added to them by the birth or adop- 
tion of new subjects. Now if the subject could 
exercise perfect freedom in accepting the insti- 
tutions of the country in which he found him- 
self when arriving at the age of discretion, or 
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of going to some other country whose institu- 
tions he liked better, then it might be said that 
continually men were entering into a social 
contract and assuming all of the ordinary ob- 
ligations and acquiring all of the ordinary 
rights that such contracts might provide or im- 
ply, but there is not ordinarily any such free- 
dom of choice, and while the relation of the in- 
dividual to his government and to his fellow- 
citizens may bear some resemblance to con- 
tractual relations, they have their own par- 
ticular relations that give rise to their peculiar 
obligations and the nature of those obligations 
can best be understood by studying them as 
they are, instead of imagining them to be 
something that they are not. It is doubtless 
true that to know the law of contracts might 
give one a better understanding with which 
to gain an accurate conception of the obliga- 
tions of the citizen to his government, and of 
the government to the citizen, assuming for 
the time being that the government may be the 
subject of obligations. 

It is to the interest of every subject that 
there should be order within the state. A very 
poor government is better than anarchy. The 
subject is entitled to be protected by the gov- 
ernment, so far as it is capable of rendering 
such protection, in the enjoyment of such 
rights as the laws of his country give him, and 
on the other hand he is bound to perform such 
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obligations toward the government in which 
he lives, and his fellow-citizens, as the laws of 
the country in which he finds himself require. 

It is true that an obligation rests upon the 
subject beyond simply obeying and aiding in 
the execution of the laws, and observing the 
customs of his country. As those laws and cus- 
toms give expression to the united will and 
composite personality of the citizenship, he has 
his duty to perform of impressing, so far as 
possible, his own personality upon the insti- 
tutions of his country, so that by the advent 
of each new citizen into the community the 
composite expression will be so revised as to 
correctly represent all that is best within the 
state. 

I have tried not to state a theory, but to state 
a few facts and draw conclusions therefrom. I 
will concede that there are many things that 
should enter into the account which could not 
be stated in a brief space. The nature of the 
state is the expression not only of the nature 
of all of the people within the state at any par- 
ticular time, but it is an expression also of the 
lives of many that have acted their part in the 
formation of the state and have passed beyond, 
and its institutions are affected more or less 
by outside influences too numerous to be men- 
tioned. 

The term "sovereign" is used not only as arf 
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adjective descriptive of the independent state, 
but as a noun designating the paramount pow- 
er within a state, about which volumes have 
been written. Sovereignty, as usually under- 
stood, is a theory, not a fact. It is not a fixed 
theory, because the highest authorities differ 
as to the nature of sovereignty. It is a theory 
which arose from certain other theories, most 
of which have been exploded, and it persists 
in the early conception of the tierm, notwith- 
standing these fundamental theories have 
ceased to exist. It would be difficult to find a 
philosopher who believes in the doctrine of the 
divine right of kings. The last ruler who 
seemed to be obsessed with that idea has now 
no government to rule over. If he still claims 
the right, it is one of those violated rights 
without a remedy — an incongruity that the 
law abhors. Several sovereigns have lost their 
heads in a vain attempt to uphold the doctrine 
that "the king can do no wrong,'* and the doc- 
trine is now never insisted upon, notwithstand- 
ing the expedient to save it, of creating re- 
sponsible ministers, whose political heads 
could be removed without ending their physi- 
cal existence. And even the absolute right of 
the majority finds no respectable defenders to- 
day. The social contract by which an imagin- 
ary people enter into a compact with a mythi- 
cal monarch, binding themselves and their 
heirs forever to submit to the rule of himself 
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and his heirs forever, is no longer sought as 
a basis of present-day relations between a ruler 
and the government, and even the more reason- 
able theories of the so-called social contract 
have been largely repudiated as unscientific, 
and the scientific theory by which actual in- 
stitutions of men existing, and which have 
existed, are studied in order to determine what 
God wills as to the relations between the gov- 
erned and the governing, or what are the aims 
of nature in that regard, as it is expressed by 
those who would avoid a reference to the di- 
rect interposition of Deity, has its difficulties. 
For man is still in the making, and being in 
the formative stage we cannot scientifically de- 
termine just what are the rights of the govern- 
ing and governed by studying his works or in- 
stitutions alone, but if we would ascertain the 
true nature of man we must study him, not 
only in his works, but above his institutions, 
in his thoughts and aspirations, in all that we 
know of what he is and what he aspires to be. 
Aristotle says, "Every city must be allowed 
to be the work of nature if we admit that the 
original society between male and female is. 
For to this as their end all subordinate so- 
cieties tend, and the end of everything is the 
nature of it. For what every being is in its 
most perfect state that certainly is the nature 
of that being, whether it be a man, a horse or a 
house, besides i^hatsoever produces the final 
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cause and the end which we desire must be 
best." 

Sir Henry Mayne, in his International Law, 
third lecture, page 54, quotes from Mr. Mon- 
tague Barnard as follows : 

"By a sovereign state we mean a community 
or number of persons permanently under a 
sovereign government of their own; and by a 
sovereign government we mean a government, 
however constituted, which exercises the pow- 
er of making and enforcing law within a com- 
munity, and is not itself subject to any su- 
perior government. These two factors, the 
one positive, the other negative, the exercise of 
power and absence of superior control, com- 
pose the notion of sovereign and are essential 
to it." 

Sir Henry Mayne, in The Early History of 
Institutions, page 357, stated the fundamental 
position of the Austinian doctrine as follows: 
"That in every independent community of man 
there resides the power of acting with irresist- 
ible force on the several members of that com- 
munity." This, Mayne says, may be accepted 
as a fact. In another passage Austin states 
that there is in the sovereign or sovereign body 
the power of doing exactly what he or it 
pleases. John Austin^s view of sovereignty 
was a power existing in some person or per- 
sons within the state, which was absolute over 
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the subject, and which was superix)r to the law 
which it created. 

James C. Carter, in his "Law, Its Origin, 
Growth and Function," page 252, says: "So- 
ciety is not an institution created by voluntary 
action for mutual improvement and discipline, 
but is a great fact springing from the nature 
of a man as a social animal." The scientific 
method is discovered after all to have devel- 
oped into the method of speculative philos- 
ophy, and after having long outgrown the doc- 
trine of the divine right of kings, or of whomso- 
ever assumes the role of governing, we may 
ultimately come to the conclusion that divin- 
ity, if not having shaped, is forever shaping 
the destiny of nations ; that the same spirit that 
prompts one to submit to just rule will lead an- 
other to destroy a tyrant. So after some cen- 
turies of philosophical speculation and scien- 
tific investigation we have arrived at a point 
not far from where the philosophers began, 
and scientific jurists are still engaged in 
philosophical speculations. The real progress 
which the world has made is by attaining 
clearer ideas of man^s destiny and God's will. 
We know that there is no such thing as man 
in a state of nature unless we say of man as 
we would of everything else that nature has 
produced, that it is natural for him to be what 
he is, and that the highest individual is as much 
a product of nature as the most untaught sav- 
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age, the most highly developed state, as well 
as the most primitive community. 

Without following the course of the devel- 
opment of phrases in the accepted ideas of 
sovereignty as expressed by different authori- 
ties, let us examine the idea as it is accepted 
in this country. We regard sovereignty as rest- 
ing with the people. The people exercise this 
sovereignty in their respective states so far as 
certain matters are concerned, and in the Fed- 
eral Government as to other matters. As is 
well known, only the Federal Government acts 
as the sovereign state in dealing with foreign 
countries. The sovereign people of this coun- 
try exercise their functions as such, in part, 
through certain officers chosen by them, not 
to rule over them, but to act for them as their 
servants. Having chosen their officers, who in 
most instances act for short periods, the only 
function which they retain of direct action, 
except in purely local matters, is by petition to 
the officers whom they have elected until the 
end of the term for which they are chosen, 
when again the people perform the sovereign 
act of electing their successors, and often inci- 
dentally express their approval or disapproval 
of their acts. 

But these sovereign people do not claim un- 
limited or absolute power. They have chosen 
a constitution under which they act, as the 
supreme law of the land, under which even the 
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minority of the people are protected. While 
this constitution may be changed by certain 
action prescribed therein, which requires con- 
siderable more than a simple majority of the 
people or the states, yet it enunciates principles 
of liberty which are inconsistent with any 
change that will permit the state in all its 
sovereign power to coerce a single sovereign 
element in relation to certain matters ; in other 
words, it asserts the doctrine that there are 
matters in which the sovereign of the state 
cannot rightfully coerce the citizen. Accord- 
ing to the American idea of the state or sover- 
eignty, the sovereign of John Austin does not 
exist on this side of the Atlantic. It may be 
asked if we do not accept the idea of sover- 
eignty which such definitions as John Austin 
and Hobbs and Betham have given to it, why 
We do not abandon the word entirely and sub- 
stitute some other in its place to express the 
idea that we now convey by the term sover- 
eigptity. My only answer would be that this 
term is as expressive as any that CQuId be in- 
vented for the idea, as we understand it in 
America, of that inherent power within the 
state by which are exercised the prerogatives 
and functions of a state. 

No attempt to define sovereignty has seemed 
to me to be adequate, and I will not attempt 
to fix its limits. It is inherent in the state. No 
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part of the state is independent of it or super- 
ior to it. 

No statute of state has ever set its limits, 
even the constitution or fundamental law of a 
state does not define it. Different nations have 
their different ideas of sovereignty, but such 
different ideas, so far as they vary from the 
phrases of the analytical jurists, of which those 
written by John Austin are most read, relate 
to why it is needed instead of to any attempt 
to set its limits. 

Sovereigptity within the state would best be 
understood if you should consider it in its re- 
lation to certain innate tendencies existing in 
all living things, that something that makes 
the leaves of the plant turn toward the light, 
that causes the roots of the tree to reach out 
toward the underground water courses, that 
will cause the worm to turn, that makes one 
pause and knock at the door of his most inti- 
mate friend before entering, again will lead 
him to break into the house of a stranger to put 
out a fire, that which is called police power 
within the state, and that something of a simi- 
lar origin that is called the right of eminent 
domain, that which makes us resent any criti- 
cism as to what we may be pleased to do in a 
war in which we are in co-operation with other 
nations, but when necessity demands it which 
leads us willingly to send our troops to fight 
under the leadership of a foreign general. 
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When all of these things and many others, by 
which an over-ruling Providence marshals the 
forces of nature for their own preservation, are 
understood, we shall have an adequate idea of 
sovereignty, but for the present it is sufficient 
to say that the people of this country do not 
accept the idea of John Austin, but find it in 
the possession of all of the people, to be exer- 
cised for all of the people, by all of the people. 
The one thing which gives color to the idea of 
absolute power is that there is no appeal from 
the decision of those who are for the moment 
exercising the functions of the state, but even 
Austin recognizes the fact that the supposed 
absolute authority of a sovereign which the 
minds of the analytical jurists have created 
will hestitate to be tyrannical for fear of the 
people whom they are attempting to govern, 
so that after all these analytical jurists have 
seen, though they have not acknowledged the 
fact, that if there is such a sovereignty exist- 
ing in the state as claimed by them, it is the 
sovereignty which the fathers of our Govern- 
ment discovered residing in all of the people. 
It is mere sophistry to say that the sovereign 
has absolute uncontrollable power, for the rea- 
son that if any one or group could prevent him 
from exercising such power such one or group 
would be the sovereign, for the so-called sov- 
ereignty may be exercised by the most power- 
ful element within the state, which could be de- 
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throned immediately upon its assumption of 
absolute power, but which could immediately 
thereafter reconquer its supremacy and regain 
its power upon renouncing its claim of un- 
limited authority. 

Any system of laws within a state or be- 
tween states that takes no account of men as 
they are, and considers only men as some one 
believes they should be, will fail. Men are the 
stuff from which states and systems are 
builded, and the nature of the building must 
be determined largely by the material out of 
which it is constructed. 

The world had been many times deluged in 
blood before even the most enlightened part 
of it came to the full realization that there 
were certain questions that the state, those 
exercising what is termed as sovereignty of 
the state, majorities, or even all of the inhabi- 
tants, . excepting a single individual, should 
leave to be settled between the individual and 
his God. Many have not learned that lesson 
yet. Certain entire states have not gone 
through the experience that brings such a les- 
son. 

It is the pride of Americans that while they 
enter into a political contest with great zeal, 
sometimes even with a certain degree of ani- 
mosity, when the contest is over the minority 
in the fight, or even the majority — if a part 
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of such majority, through indifference, allow 
the fight to go against them — ^submits quietly 
with a sportsman's good grace to the decision 
against it; but if the contest should ever turn 
upon questions with reference to which history 
has taught men are willing to die, rather than 
to yield, martyrs would not be lacking in this 
country. We have learned to discriminate be- 
tween questions that relate only to the free in- 
dividual and questions in which the state may 
rightfully take an interest. . 

As has been often said, man is a social ani- 
mal ; he has a desire for independence, but also 
a desire for society, and he wishes to be secure 
in such rights as he possesses. He early de- 
veloped the sense of ownership and a sense of 
acquisitiveness, that might prompt him to de- 
sire what another claimed. These and other 
attributes played against one another in his 
nature, and were exemplified in his actions. 
Doubtless long before men began to philoso- 
phize as to why they acted as they did, or as 
to what were their rights and obligations to- 
ward one another, and long before there was 
a conscious bargaining as to giving up cer- 
tain liberties in order to acquire security, or 
as to the granting of protection on the part of 
one for service and obedience by others, 
through the interplay of men's passions, de- 
sires and tendencies, certain forms of society 
arose. Even now in this most enlightened 
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nation in the world, where the greatest free- 
dom of the individual is enjoyed and protected, 
where every citizen is at once the ruler and the 
ruled, how many would you find in a day's 
travel that have undertaken to solve these 
questions as to the relations between men and 
men, or who are conscious of themselves or 
their ancestors having been parties to any so- 
cial contract, or that would be willing to pause 
to consider any questions in relation thereto? 
The three most important things in the gov- 
ernment are liberty, progress and stability. In 
an ideal state there would be perfect liberty, 
and the citizen would be completely self-gov- 
erning. He would join with others in making 
the laws and would be sufficiently self-re- 
strained to comply with the laws which he had 
helped to create without any coercion from 
others. In a large state there would be local 
self-government, so that all matters that might 
be regulated in the neighborhood and the vari- 
ous subdivisions of the state would be attended 
to by the particular locality without any great- 
er supervision by the general government than 
would be necessary to preserve reasonable 
unity and uniformity in the whole state. Prog- 
ress in such state would be found in the con- 
tinual improvement in the condition of indi- 
viduals after it had brought them to the state 
of ideal perfection. Stability would preserve 
these conditions of liberty and progress. We 
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have not descended from such an ideal state 
to the present state, nor have free men volun- 
tarily given up certain of their liberties to es- 
tablish a state. The facts as disclosed by a 
scientific investigation of the nature of organ- 
ized society are, that the idea of liberty has 
been until recent times an aspiration for the 
future and not a memory or tradition of the 
past ; that the general course of civilization has 
been toward liberty. Perfect liberty will only 
be found with perfect self-restraint. The less 
the individuals of society exercise restraint 
upon themselves, the more will it be necessary 
for the state to exercise control over them, and 
the less will be the personal liberty, and when 
society becomes disorganized and lawlessness 
takes the place of self-restraint, a tyrant or a 
group of tyrants will arise to bring order out 
of such chaos, and, there will begin anew the 
struggle for freedom with progress and sta- 
bility in order that there shall not be extermin- 
ation. Wherever men are gathered together, 
there will be a restraint sufficient to maintain 
some degree of order. The greater the self- 
restraint by the individuals of society, the 
greater the liberty which is enjoyed is likely 
to be and the less the restraint of the organ- 
ized society. Whenever through ignorance or 
other causes the units of society are unable to 
develop from the mass a sufficient government 
to control the individuals, there will arise one. 
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or a small group, that will by his or their as- 
sumption of authority seize the rule and con- 
trol the mass ; or, if a condition of chaos con- 
tinues within a state without some person or 
group within such state arising to produce or- 
der, ultimately such coercion will come from 
without such state. This will follow for two 
reasons, first, those within the state who have 
a desire for order, which they have not 
strength to maintain, will invite such help, and 
second, no state can long be in a condition of 
anarchy without becoming a menace to other 
states. Society, like everything else in nature, 
is continually seeking an equilibrium. Every 
person desires liberty. The worst criminal de- 
sires liberty, but his anti-social acts are such 
that society deprives him of his liberty entire- 
ly. Many who would wish to compel all others 
to submit to their own particular ideas of so- 
cial liberty, find that the control that society 
exerts over them is almost unendurable. Some 
wish to enjoy their own liberty even to the ex- 
tent of trampling upon the liberty of others, 
while still others believe that some middle 
ground may be found whereon all may enjoy 
equal liberty, while each yields something to 
the common desires of all. In the continual 
effort of society automatically to maintain sta- 
bility, more restraint is exercised at times 
than is necessary for such maintenance, and at 
other times less restraint. The great aspira- 
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tion of mankind is to be free from restraint of 
others, and free from restraint of the state, in 
other words, to have all freedom consistent 
with peace, stability and progress. That free- 
dom can only be attained by a society, the 
members of which exercise such self-restraint 
as to do justice toward one another. 

The world's civilization is an entity that 
pursues an inherent principle of self-preserva- 
tion. It will not perish from the earth. If 
civilization should not survive in its present 
form, it will enierge from any cataclysm in 
which it may be involved into sometliing bet- 
ter than the present. 
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CHAPTER II 

THE LAW 

The ideas of modern satesmen and jurists in 
relation to the problem of international law 
have been greatly influenced by definitions of 
law that have become thoroughly implanted in 
the minds of all students of such questions by 
jurists who have written' learned treatises, 
which have been to a great extent commenta- 
ries upon, and elaborations of, their definitions 
of law. 

It is remarkable to what an extent the writ- 
ings and beliefs of present-day jurists, who 
repudiate many of the doctrines of Hobbes and 
Bentham and Austin, are dominated by the 
very doctrines to which they refuse their con- 
scious assent. Every person who has the ability 
to comprehend a treatise upon any branch of 
the law has, while his mind is independent of 
any definition given by the law writers, a fair- 
ly clear idea of what is meant by the word 
law, but if you ask him to define this term he 
will give one of the set expressions that have 
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become current, which may be inadequate to 
express the idea which he possesses. 

If I could discuss this subject without defin- 
ing the term law, with the assurance that you 
would follow me, relying upon your concep- 
tion of this term, instead of some conventional 
definition, I would prefer to do so, but I know 
from my own experience and from studying 
many authors that it would be difficult for you 
to do this. 

If you would take a hundred examples of 
what you understand to be laws, and yourself 
make a definiton that would embrace all such 
examples, the result would doubtless be a fair- 
ly good definition of law. The difficulty with 
some of the definitions of law is that their 
authors have adopted certain phrases descrip- 
tive of certain laws, as their definitions, and in 
their treatises followed such definitions, and 
whatever may be called a law is tested by their 
definitions; and if they find that it does not 
come within the limits of what they have de- 
fined as law, instead of amending the defini- 
tion so that it will embrace the law, they adopt 
the simple expedient of preserving their defi- 
nitions by declaring that jthis example of what 
others may call law, or what is called law by 
common consent, is in fact not law. Thus, by 
this method John Austin denies the whole sys- 
tem of international law a place in the science 
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of jurisprudence and relegates it to a system of 
morals. 

Blackstone's Commentaries, Volume I, page 
44, defines law as a rule of civil conduct sup- 
plied by the supreme power in the state com- 
manding what is right and prohibiting what 
is wrong. 

The idea of law has commonly been analyzed 
as composed of three elements: one, a com- 
mand of the law giver, which command must 
prescribe, not a single act merely, but a series 
or class of acts; two, an obligation imposed 
thereby on the citizen ; third, a sanction threat- 
ened in the event of disobedience. (Bouvier's 
Law Dictionary, Volume II, page 1877, citing 
Bentham's Fragments on Government; Aus- 
tin's Province of Jurisprudence; Maine's Anci- 
ent Law- Hamilton, Federalist, No. 15, de- 
clared that a sanction was essential to the idea 
of law.) 

Hooker's definition of law is "That which 
reason in such sort defines to be good that it 
must be done." A Eccl. Pol. i. c. 3, c. 8. The 
German philosopher, Kant, defines law as "the 
sum total of the conditions under which the 
personal wishes of one man can be reconciled 
with the personal wishes of another man, in 
accordance with a general law of freedom." 
Savigny describes the law as "the rule where- 
by the invisible border line is fixed within 
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which the being and the activity of each in- 
dividual obtains a secure and free space/' 
These definitions of philosophical writers were 
quoted by Professor Holland^ not for the pur- 
pose of defining laws as actually administered, 
but to give the theory of law as experienced by 
other authors. 

James C. Carter, in commenting upon these 
definitions, quoted by Professor Holland, says : 
"He is a follower of the celebrated John Aus- 
tin, and would restrict the name of law to those 
rules which a fully organized state recognizes 
and enforces, and which he, adopting the lan- 
guage of Mr. Austin, distinguishes by the term 
'positive law/ He cites many instances of 
what, in his view, are attempted definitions of 
this law, besides giving his own. Among them 
is that of Demosthenes : 'This is law, to which 
all men should yield obedience for many rea- 
sons and especially because every law is a dis- 
covery and gift of God, and at the same time 
a decision of wise men, and a righting of trans- 
gressions, both voluntary and involuntary, and 
the common covenant of a state, in accordance 
with which it beseems all men in the state to 
lead their lives.' This definition Carter says, 
"Seems limited to those rules which are formu- 
lated by learned jurists from the precepts of 
morality, and scarcely embrace the edicts of a 
tyrant, or the arbitrary enactments of a legis- 
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lative body however rigorously they may be 
enforced/' Carter also quotes the definition 
of Xenophon : "Whatsoever the ruling part of 
the State, after deliberating as to what ought 
to be done, shall enact, is called a law," and 
also the definition of Hobbes : "The speech of 
him who by right commands something to be 
done or omitted," and that of Bentham, "A 
portion of discourse by which expression is 
given to an extensively applying and perma- 
nently enduring act or state of the will, of a 
person or persons in relation to whom he is, 
or they are, in a state of superiority," and Car- 
ter in Law, Its Origin, Growth and Function, 
page seven, says that, "It requires no small 
amount of intellectual effort to understand 
what this means, but it is phrased with studied 
precision to express what the author thought 
law ought to be," and Carter on the same page 
says, "John Austin, in his well-known work on 
The Province of Jurisprudence Determined, 
limits that province to what he designates as 
'Positive Law,' which he defines thus: 'Every 
positive law, or every law simply and strictly 
so called, is set by a sovereign person, or a sov- 
ereign body of persons, to a member or mem- 
bers of the independent political society 
wherein that person or body is sovereign or 
supreme,' and hfe denies that any other so- 
called laws fall within the scope of jurispru- 
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dence. He, like Bentham, whose disciple he 
was, thus makes the most important element 
of law, its authority, to proceed from the sov- 
ereign power, and pronounces the most pro- 
found judgment of an Eldon or a Marshall and 
the tyrannical decree of the most unscrupulous 
despot as equally entitled to the august name 
of law." This definition of Austin does not in 
itself give all the essentials of law as defined by 
Austin in his works, as it leaves out what he 
some times expressed as the most essential 
part, the sanction. 

Holland's definition is, "A law, in the proper 
sense of the term, is a general rule of human 
action, taking cognizance only of external acts, 
enforced by a determinate authority, which au- 
thority is human, and, among human authori- 
ties, is that which is paramount in a political 
society." 

"Sir Frederich Pollock says: 'No tolerably 
prepared candidate in an English or American 
law school will hesitate to define an estate in 
fee simple; on the other hand, the greater a 
lawyer's opportunities of knowledge have 
been, and the more time he has given to the 
study of legal principles, the greater will be 
his hesitation in face of the apparently simple 
question. What is Law?' " 

In face of this expression by so great an 
author it may seem like presumption for me to 
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add to these definitions my conception of the 
term. I would define law as a rule governing 
men's conduct, and their relations between one 
another, established by competent human au- 
thority. The definitions which I have quoted 
many of them are philosophical and define 
what the author deems a law ought to be. Some 
of them take the opposite course in defining 
law as it actually exists, attempting to dis- 
tinguish clearly between the philosophical idea 
of law %nd the practical rule put in operation. 
For the practical purposes of the student the 
latter class of definitions would be preferable. 
The only difficulty with most of the definitions 
of this class that are given is that instead of 
defining everything that may properly be 
termed law as humanly prescribed and ad- 
ministered they only define a limited part of 
such law. 

The law which exists through custom was 
repudiated by Bentham who condemned what 
he called the practice of society conforming to 
rules of conduct declared by the judges, who 
insisted that they made the rules while pre- 
tending to find them, and made them with- 
out authority, and who came to regard the 
unwritten law as a hateful usurpation, and who 
described the common method adopted by the 
judges in making use of legal fictions in order 
to make legal remedies effectual as "A wilful 
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falsehood having for its object the stealing of 
legislative j)ower by and for hands which could 
not, or durst not, openly claim it." 

Carter, in Law, Its Origin, Growth and 
Function, page 181, further says : "John Aus- 
tin, whose lectures On the Province of Juris- 
prudence Determined have exercised so wide 
an influence, was a disciple of Bentham and a 
believer in the doctrine of Utility. But he had 
not that abhorrence of the unwritten law 
which animated his master. He believed that 
ultimately a complete written code enacted by 
legislation would be the perfection of law, but 
he doubted whether this was immediately 
practicable. His diagnosis of the actual con- 
dition of the administration of law seemed to 
be that mankind had stupidly and unnecessar- 
ily, as if for the want of competent advice and 
leadership, fallen into the blunder of allow- 
ing blind custom, instead of reason, to regu- 
late their conduct, as if reason were some 
special faculty which could reach forward and 
discover those true principles of law and gov- 
ernment which ought everywhere to be adopt- 
ed. The following language employed by him 
is indicative of his view : 'Many of the legal 
and moral rules which obtain in the most civi- 
lized communities rest upon brute custom and 
not upon manly reason. They have been taken 
from preceding generations without examin- 
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ation, and are deeply tinctured with the child- 
ish caprices and narrow views of barbarity. 
And yet they have been cherished and per- 
petuated through ages of advancing knowl- 
edge to the comparatively enlightened period 
in which it is our happiness to live/ '' 

Hobbes had the same abhorrence for what 
he termed "court made law" that characterized 
Bentham's theory upon this subject, but Aus- 
tin found in such so-called "court made law" 
a means of reconciling some of his other the- 
ories of the law to law as it actually exists. I 
can perhaps best express Austin's reasoning 
upon this subject in the words of Carter from 
whom I have quoted above. He says in the 
work mentioned: "He regarded the bulk of 
this law as a rational and legitimate system of 
rules. He felt that it must in some way find 
a place under his theory, and his contrivance 
was to assert that the judges made the law de- 
clared by them, and made it, not by any usur- 
pation, as Bentham insisted, but rightfully, in 
virtue of an authority delegated to them by the 
Sovereigfn. Here, however, he was met by the 
hard fact that no one of the long line of illus- 
trious judges who had occupied the English 
bench ever supposed for a moment that he was 
making law, either by virtue of a delegated au- 
thority or otherwise, and that all, or nearly all, 
would indignantly have repelled any imputa- 
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tion of doing it ; but he treated their view with 
contempt, speaking of it thus: 'The childish 
fiction employed by our judges, that judiciary 
or common law is not made by them, but is a 
miraculous something made by nobody, exist- 
ing, I suppose, from eternity, and merely de- 
clared from time to time by the judges.' 
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Austin^s denial of the binding force of any 
law derived from custom, until a court of com- 
petent jurisdiction has held it to be law, is an 
example of a great jurist's asserting a principle 
and making all other principles that seem in- 
consistent therewith and all facts that bear a 
relation thereto bend, if necessary, to aid in 
establishing such principle. The central ideas 
of his theory are that law must emanate from 
a sovereign which resides in every state that 
is above the law, and that the subjects are 
bound to obey. If the subjects could make the 
law by long continued dealings with one an- 
other along certain lines then the subjects have 
become for the purpose of such law the sov- 
ereign. 

It is singular that he has not adopted a rule 
which he has come very close to recognizing, 
that, so far as the customary law is concerned, 
the people are the sovereign. He comes very 
close to acknowledging this rule, when he says 
that the sovereign is held in check to some ex- 
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tent by the knowledge that the people may re- 
volt if his rule becomes too arbitrary- 
It seems singular that so great a man as 
Austin should have adopted the theory above 
mentioned with reference to what he termed 
"court made law." The court could not de- 
cide that a custom had been so long estab- 
lished as to entitle it to legal sanction as a law 
until a concrete case was presented to it, for 
courts will not try moot cases for the purpose 
of establishing legal principles. When the first 
concrete case was presented, if the custom had 
not established the law, the person claiming 
the benefit of the custom would lose his case 
and the court would not give its legal sanction 
to the custom ; therefore, if the Austin theory 
is correct no custom could ever ripen into a law 
by the decision of the court. 

James C. Carter, in a very able paper read 
before the American Bar Association at Sara- 
toga in 1890, and also in his work above fre- 
quently referred to, takes the opposite view 
from Austin and holds that custom precedes 
both statutory law and court decisions, defin- 
ing principles of law claimed to have been de- 
rived from customs. It would be difficult to 
determine even from the study of early insti- 
tutions or from the customs of primitive races 
now existing as to which in point of time of 
several of the elements that aid in the estab- 
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lishment of laws precedes the others. It is 
likely that some person exercising judicial 
functions at an early stage decided questions 
upon his simple sense of justice where no simi- 
lar cases had before arisen within his jurisdic- 
tion, but precedents begin to accumulate as 
soon as decisions begin to be made and very 
early in any system, laws begin to be estab- 
lished though precedents, and customs are 
formed wherever there is any semblance of a 
society, and doubtless, in the earliest decisions 
of any one exercising judicial functions where 
the decision could be based upon customs al- 
ready established such customs would be fol- 
lowed. 

James C. Carter in the work frequently re- 
ferred to holds not only that customary law is 
entitled to be considered as such, but he says, 
page 312 : "The one fundamental truth at thcf 
bottom of all and which more than anything 
else is to be continually kept in mind, is that 
human conduct regulates itself by enforcing 
custom ; and therefore that law, being noth- 
ing but enforced custom, is self-existent, and 
cannot be made by legislation however legis- 
lation may by the subordinate and sub- 
sidiary action I have heretofore described, 
aided and improved it," He further says, page 
331: "The great general rule governing hu- 
man action at the beginning, namely that it 
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must conform to fair expectation is still the 
scientific rule. All the forms of conduct com- 
plying with this rule are consistent with each 
other and become the recognized customs/* 
He places customary law above the law 
created by legislation, and contends that it 
precedes any decision of the court which has 
a tendency to develop the law, and, indeed, 
he goes so far as to declare that statutes 
which are not in conformity with the custom 
of the country are unenforcible and hence are 
not entitled to the name of law. He says : "The 
other chief agency in the reform and improve- 
ment of the law is legislation. As has been 
shown, society cannot make law at will, the 
great causes which create law being self -oper- 
ative; but it can aid in the progress and give 
completed form to changes which are pressing 
for recognition. Its office is a supplementary 
one to that of the judges, designed to accom- 
plish a work for which the judicial power is 
unfitted. The characteristic of custom is uni- 
formity, and it is instinctive in the judge to 
pronounce the law the same today as yester- 
day. He hesitates over to say that a change 
has taken place, even when one has in fact 
taken place." 

Carter has idealized custom almost to the ex- 
tent of ascribing to it that corporate person- 
ality, that soul, which belongs to the people. 
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who create the custom, and who from time to 
time may change it either by gradually adopt- 
ing a different custom or by a declaration in 
the form of legislation. It is true that he recog- 
nizes the validity of a new custom, but I do not 
believe that he ascribes sufficient importance 
to the swifter effect of the will of the people 
which voices expression in legislation. As cus- 
tom becomes irresistible when formed, and ac- 
cepted and observed for a considerable time 
or even for a short period where it is universal- 
ly accepted, so that an act of such legislation 
as he sometimes described is ineffective against 
it, so a great aspiration or desire of the people 
preceding any custom may become so general 
that it will compel legislation to establish it, 
even from the kinds of legislators which Car- 
ter describes, and against their will. 

I do not believe that Carter has given a cor- 
rect view of the forces that are called into ac- 
tion in the making of statutory law in this 
country. In certain instances he describes the 
making of statutes as the work of that small 
part ^f the community which composes the 
legislatures and in certain other parts of his 
work ascribes such efforts to the committee 
which reports in favor of a bill. While these 
descriptions may in certain instances correct- 
ly characterize the work of the legislators yet 
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in many other instances their work has car- 
ried out the idea laid out for it. 

In our system of government, by frequent 
elections the members of the two houses of the 
legislature are elected from among the people 
whom they are chosen to represent. A Gov- 
ernor is also elected for a short time whose 
duty, in part, it is to suggest legislation that 
shall be desired by the people and put a check 
upon legislation not desired. The people have 
their voice in these elections and also retain 
their right of petition which is protected by 
both the federal and the state constitutions, 
and as Carter suggests, if the legislature runs 
counter to cherished customs it is extremely 
difficult, if not impossible, of enforcement. 
This fact known to the members of the legis- 
lature may have a deterrent effect upon them 
when legislation is proposed that is contrary 
to the desire of their constituents. 

I believe that the correct theory is to give 
due credit to the expression of the will of the 
people whether found in the legislative acts 
of their representatives or the customary law 
which they have created. Both of these ex- 
pressions may have their defects, but an ap- 
peal to the people who can always be trusted, 
will likely remedy defects found in either 
method of such expression. 
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In Austin's Province of Jurisprudence Deter- 
mined he declares that the penalty is the only- 
basis of duty. He concedes that the magnitude 
of the eventual evil that may follow the viola- 
tion of a law is not material, but declares that 
''Command, duty and sanction are inseparably 
connected terms ; that each embraces the same 
ideas as the others, though each denotes those 
ideas in a peculiar order of series," (Province 
of Jurisprudence, page 15). And he says, ''The 
greater the eventual evil and the greater the 
chance of incurring it, the greater is the effi- 
cacy of the command and the greater is the 
strength of the obligation, but where there is 
the smallest chance of incurring the smallest 
evil the expression of a wish amounts to a 
command and therefore imposes a duty. The 
sanction, if you will, is feeble or insufficient; 
but still there is a sanction, and, therefore, a 
duty and a command." 

Austin and the school of which his works 
are the expression are led into this theory, that 
the legal obligation rests entirely upon the pen- 
alty and not upon any reciprocal relations be- 
tween the one giving the command and the one 
required to obey it, by the corresponding 
theory of the absolute power of the sovereign. 
This theory has also led to the doctrine that 
a law is neither just nor unjust, but that it is 
simply the law, because the sovereign has de- 
clared it so. 



50 WOELD PEACE 

There are many other doctrines resulting 
from this theory that have been commonly 
held that are no longer believed in their en- 
tirety, but which still have their influence upon 
the minds of the students of the law. No one 
would now say in the old formula, "The King 
can do no wrong,'' but in a sense that is exact- 
ly what it still meant by those who believe in 
absolutism. We hear today that the state can- 
not be sued unless it chooses to be sued. This 
doctrine, while doubtless originally based upon 
the theory of the absolute right of the sov- 
ereign rests upon other grounds as well. The 
state has only such funds as are given to it 
by its citizens through taxation and those 
funds should not be diverted to other pur- 
poses than those for which they are given, and 
it would be contrary to the good of the entire 
community if the state were subject to con- 
tinual litigation; but the state does frequently 
"Choose to be sued." It does frequently create 
funds from which claims can be enforced in the 
courts. Its officers are subjects to be proceeded 
against in many ways so that the citizen may 
have his rights enforced, even at the expense 
of the state, and they may be compelled to 
perform any act required by law for the pur- 
pose of. satisfying his demand: and any officer 
of the state refusing to do his duty, and thus 
impeding the rights of a citizen, could not only 
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be proceeded against by the writ that might 
be directed against him, but for any gross neg- 
lect of duty he might be subject to impeach- 
ment or removal from office. 

The obligation of one to obey the law arises 
not from the penalty prescribed, but from the 
fact that it is the law prescribed by competent 
authority to regulate his conduct, and that 
there are certain reciprocal relations between 
himself, the Government in which he lives and 
other citizens of such Government, that form 
the basis of the obligation. The penalty when 
it exists is a mere incident of the law. The 
very word obligation carries with it a sense of 
mutuality by which the one under the obliga- 
tion is in some way compensated for whatever 
inconvenience, care or trouble he will experi- 
ence in its performance. To say that he is 
obliged to obey the law simply because a sov- 
ereign, who is his superior and who is superior 
to the law has prescribed a penalty if he does 
not perform it, is contrary to every idea of jus- 
tice as we understand the term in this coun- 
try. It is the law in its entirety that either 
creates or fails to create the obligation and its 
virtue comes not from an arbitrary command, 
coupled with a penalty, but from the fact that 
it is presumably for the benefit of the person 
who has violated its terms, as well as all others 
affected by it. If the penalty creates the ob- 
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ligation then by paying the penalty the obliga- 
tion is cancelled and a willingness to pay the 
penalty would justify one in breaking the law. 
If the penalty creates the obligation then one 
whose financial condition is such that the pen- 
alty could not be enforced against him will 
be free from the obligation. In every country 
there are several classes of persons subject to 
the law, first, usually the most numerous class, 
those who desire only to know what the law is 
that they may perform it, to this class the pen- 
alty of the law is entirely immaterial. This 
is th6» class of responsible citizens that carry 
on the business of the community. The second 
is a class that would evade any law if such 
evasion would bring them an advantage. They 
would attempt to obey the letter of the law, 
but to violate its spirit and to escape its pen- 
alty. The penalty may have some effect in the 
case of this class. The third class embraces 
those who have no respect for the law and who 
would violate its terms in every instance where- 
they could see an advantage, real or imaginary, 
in so doing. Such people are the natural law 
breakers, and if the penalties have any effect 
upon any person it would be upon those that 
belong to this class. It will only take a mo- 
ment's reflection to convince any person that 
the whole community are not held in check by 
the fear of the penalties of the criminal 
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Statutes, and as to the civil law, the law itself 
does not ordinarily prescribe penalties, but it 
declares a duty and if a penalty or evil results 
from the breaking of the law it is not in propor- 
tion to the carelessness, recklessness or inten- 
tional wrong doing of the person so offending 
but it is merely in proportion to the injury in- 
flicted upon some person who has suffered by 
reason of his illegal act. This is not in the na- 
ture of a penalty. It is just such an injury as 
may have come to one who wronged another 
before the law had reached such a stage as to 
name in advance the various classes of wrong 
that might be committed ; that time when the 
judge or magistrate sat in determination of 
questions of right between the members of the 
community, based purely upon the idea of jus- 
tice and reciprocal obligations. 

There is no natural balance between inf rac- * 
tions of the law and penalties therefor. If 
there were such a balance the only aid in en- 
forcing the law would be the advantage arising 
from its obedience, because if the penalty is 
equally balanced by the advantages following 
from the violation of the law, every person who 
desired to disobey the law would do so in the 
knowledge that if he was caught the advan- 
tages and disadvantages would be even, and 
if he was not caught the advantage would be 
upon his side; so the penalty, to be effective, 
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must be out of proportion to any advantage 
that may be gained in the breaking of the law. 
But even John Austin says, Province of Juris- 
prudence Determined, page 50, ''Compared 
with the fear of legal punishment, that of pub- 
lic disapprobation is scarcely less effectual as 
a deterring motive, and infinitely more ef- 
fectual as a means of rooting in the soul a 
prompt aversion from crime. The activity 
aroused in the case of crimes which excite pub- 
lic disapprobation strengthens the legal sanc- 
tion by making detection and punishment more 
certain. 

"If the people saw distinctly the tendencies 
of offenses against property and the grounds 
of the punishments ; if they were therefore bent 
upon pursuing the criminals to justice; the 
laws which prohibit these offenses would sel- 
dom be broken with impunity, and by conse- 
quence would seldom be broken. An enlight- 
ened people were a better auxiliary to the 
judge than an army of policemen." 

I believe that the correct theory is that the 
obligation of the law results from the fact 
that it is to the advantage of all that the state 
should be maintained in tranquility, and that 
whatever trouble, expense or inconvenience 
may result to any member of the community 
by his being required to obey the law will be 
compensated by the freedom which he may en- 
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joy while going about his affairs and by his 
right to invoke the law in his own behalf as to 
those persons within the state upon whom the 
hand of the law is most harshly laid. He can 
well afford to pay his share toward the sup- 
port of the state in return for what the state 
ought to do for him. He ought to obey the 
law because of the great benefits accruing to 
him by the maintenance of law and order, and 
the aid rendered to him by the provision of 
some means of determining disputed questions 
of right and justice. There is a class of persons 
whose minds are never affected by questions of 
obligation, legal or moral. They do not care 
for the maintenance of law and order, indeed, 
they might believe that they could ply their 
trades best in a state of anarchy or disorder. 
They acknowledge no obligation to the state 
and the state is certainly under no obligation 
toward their class. They are a constant men- 
ace and a source of trouble and expense to the 
state. Their relations are those of continual 
antagonism, and they are those toward whom 
the penalties of the law are aimed. The law 
abiding citizens do not desire to disobey the 
law. They desire to know the law that they 
may obey it. 

It seems better to seek the basis of legal ob- 
ligations within the law than outside of the 
law. Within the law men make contracts with 
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one another, they acknowledge the liability to 
compensate one another for the breach of such 
contracts. If one injures another through his 
negligence he may be required to compensate 
the injured party for the damages resulting 
from his negligence, and if one secures an ad- 
vantage over another by deceit he is required 
to return what he has gained or pay an equit- 
able amount to compensate the one who has 
been injured. In every instance there is the 
balancing of obligations between the parties. 
Outside of the law the highwayman obliges 
his victim to hand him his purse on the penalty 
of the loss of his life or incurring great bodily 
harm. Surely society should not seek its justi- 
fication for enforcing its laws by the rule of the 
highwayman who does not pretend to give any 
reciprocal adavantages for the obedience to his 
commands but only threatens a penalty. 
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CHAPTER III 

THE LAW OF NATIONS 

In the first and second chapters I have de- 
voted considerable attention to the subjects of 
the State and Law in general. In no other way 
can one understand the difference between the 
theories on International Law than by study- 
ing the fundamental differences in the theories 
of jurists whose writings have become the basis 
of the ideas of many of the leaders of the 
thought of today. These differences are not 
so noticeable in the statement of what Inter- 
national Law is, as in the theories underlying 
such statements and proposals for changes in 
the system, if it can be called a system, and 
proposals for future actions under such sys- 
tem. Some of these differences result from 
constitutional tendencies and habits of thought 
of those who differ, and cannot be harmon- 
ized. 

One of the anomalies to which these ques- 
tions give rise is that those whose views are 
the most divergent, as to one of the burning 
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questions of the hour, are entirel)'' in accord as 
to one of the fundamental theories upon which 
students of the science of the law divide, those 
who believe with John Austin, in the necessity 
of an absolute sovereign and a sanction en- 
forced by a penalty, to the existence of any 
law, divide most irreconcilably upon the ques- 
tion as to a League of Nations. Some of them 
are opposed to any League for the reason that 
they will not give continuance to a plan that 
contemplates a sovereign power capable of giv- 
ing commands to, and enforcing penalties 
against the Government in which they live. 
Others are just as earnest in the advocacy of a 
League which, to their belief, must have sov- 
ereign power, and as they express it, teeth 
capable of enforcing its precepts. 

The ideas of the late James C. Carter are 
perhaps the best American expression of those 
occupying the middle ground between these 
extremes. On the one hand thev are not so 
jealous of the power that may be delegated to 
a League or an Association of Nations, for 
they believe League or no League, Associa- 
tion or no Association, sovereignty, so far as 
that term is applicable, remains with the na- 
tional units from which the combination of na- 
tions gains its support ; and on the other hand 
they believe in the efficiency of the law as it de- 
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velops as a natural incident to the progress of 
civilization to be, and that to a certain extent 
it is, self-executing, and do not believe that a 
central power created to enforce penalties is 
absolutely necessary to the preservation of the 
supremacy of the law. 

It is not within the scope of these lectures to 
cover the entire field of international law and 
as the question of some methods to be adopted 
by the nations by which peaceful means may be 
substituted for international trial by battle to 
determine questions in dispute between the na- 
tions is uppermost in the minds of men 
throughout the world who have given ques- 
tions of international law attention, I believe 
that we can do no better than to study in- 
ternational questions with the effect in mind 
which they will have upon this important issue. 

According to the theory of John Austin in- 
ternational law is a system of morals and 
does not properly belong to the province of 
law. He says, page 121, Lectures on Jurispru- 
dence, "And hence it inevitably follows, that 
the law obtaining between nations is not posi- 
tive law ; for every positive law is set by a given 
sovereign to a person or persons in a state of 
subjection to its author. As I have already in- 
timated, the law obtaining between nations is 
law (improperly so called) set by general opin- 
ion. The duties which it imposes are enforced 
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by moral sanction, by fear on the part of na- 
tions, or by fear on the part of sovereigns, of 
provoking general hostility, and incurring its 
probable evil» in case they shall violate maxims 
generally received and respected." 

According to the American theory, how- 
ever, the obligation resting upon nations to 
obey international law is not different from 
that resting upon citizens of a state to obey the 
law of the state, and even Austin treats inter- 
national law as belonging to much the same 
class as customary law within the state, which, 
as I have stated in a former lecture. Carter 
contends is the highest form of law and the 
fundamental basis of all law. The American 
theory of the binding obligation of interna- 
tional law is well expressed in Moore's Digest 
of International Law, page 5, "Every nation, 
on being received, at her own request, into the 
circle of civilized governments, must under- 
stand that she not only attains rights of sov- 
ereignty and the dignity of national character, 
but that she binds herself also to the strict and 
faithful observance o^ all those principles, laws, 
and usages which have obtained currency 
among civilized states, and which have for 
their object the mitigation of the miseries of 
war. 

"No community can be allowed to enjoy the 
benefit of national character in modern times 
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without submitting to all the duties which that 
character imposes. A Christian people who 
exercise sovereign power, who make treaties, 
maintain diplomatic relations with other 
states, and who should yet refuse to conduct 
their military operations according to the 
usages universally observed by such states, 
would present a character singularly incon- 
sistent and anomalous. Mr. Webster, Sec. of 
State, to Mr. Thompson, minister to Mexico, 
April 15, 1842, Webster's Works, VI. 437." 

"If a government 'confesses itself unable or 
unwilling to conform to those international ob- 
ligations which must exist between established 
governments of friendly states, it would there- 
by confess that it is not entitled to be regarded 
or recognized as a sovereign and independent 
power. Mr. Evarts, Sec. of State, to Mr. Fos- 
ter, August 2, 1877, MS. Instr., Mexico, XIX. 
357." 

In Ware v. Hylton, Dallas, 199, 281, Wilson 
J. said: "When the United States declared 
their independence they were bound to receive 
the law of nations in its modern state of purity 
and refinement." It was held in Kennett v. 
Chamber, 4 Howard 38, that the intercourse of 
the United States with foreign nations and the 
policy in regard to them being placed by the 
constitution in the hands of the federal gov- 
ernment, its decisions upon these subjects are 



62 WORIJ) P£AC£ 

by a universally acknowledged principle of in- 
ternational law obligatory upon every citizen 
of the union. 

Moore's International Law Digest, page 2, 
says: "It is thus apparent that from the be- 
ginning, the science in question denoted some- 
thing more than the positive legislation of in- 
dependent states, and the term "international 
law," which has in recent times so generally 
superseded the earlier titles, serves to empha- 
size this fact. It denotes a body of obligations 
which, in a sense, is independent of, and su- 
perior to, such legislation. The Government 
of the United States has on various occasions 
announced the principle that international law, 
as a system, is binding upon nations, not mere- 
ly as something to which they may be tacitly 
assumed to have agreed, but also as a funda- 
mental condition of their admission to full and 
equal participation in the intercourse of civi- 
lized states." 

Unlike the municipal laws of the various 
countries subject to international law, the law 
of. nations has no legislative body or judicial 
tribunal at the present time empowered in an 
authoritative way to either amend or enlarge 
its provisions, to declare its principles, or en- 
force its precepts in a manner obligatory upon 
all nations that acknowledge themselves sub- 
ject to its provisions. Many jurists and pub- 
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Heists have regretted this fact and have advo- 
cated some means of remedying what they 
consider to be a defect in the system of inter- 
national law. 

While no nation can by legislation change 
the law of nations and no court of one nation 
can by its decisions bind the courts of other na- 
tions, nevertheless, the law of nations is not 
so uncertain a system as one might imagine, 
nor is it lacking in flexibility or adaptability to 
changing conditions. 

Moore's International Law, Vol. 1, page 3, et 
seq. makes the following quotations : "Interna- 
tional law is part of our law, and must be as- 
certained and administered by the courts of 
justice of appropriate jurisdiction as often as 
questions of right depending upon it are duly 
presented for their determination. For this 
purpose, where there is no treaty and no con- 
trolling executive or legislative act or judicial 
decision, resort must be had to the custom? 
and usages of civilized nations, and, as evi- 
dence of these, to the works of jurists and com- 
mentators, who, by years of labor, research, 
and experience, have made themselves pecu- 
liarly well acquainted with the subjects of 
which they treat. Such works are resorted to 
by judicial tribunals, not for the speculations 
of their authors concerning what the law ought 
to be, but for trustworthy evidence of what 
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law really is. Hilton v. Guyot, 159 U. S. 113, 
163, 164, 214, 215. 

"Wheaton places among the principal 
sources of international law, 'Text-writers of 
authority, showing what is the approved usage 
of nations, or the general opinion respecting 
their mutual conduct, with the definitions and 
modifications introduced by general consent.' 
As to these he forcibly observes: 'Without 
wishing to exaggerate the importance of these 
writers, or to substitute in any case their au- 
thority for the principles of reason, it may be 
affirmed that they are generally impartial in 
their judgment. They are witnesses of the 
sentiments and usages of civilized nations, and 
the weight of their testimony increases every 
time that their authority is invoked by states- 
men, and every year that passes without the 
rules laid down in their work being impugned 
by the avowal of contrary principles.' 
Wheaton's International Law (8th ed.) No. 
15. 

"Chancellor Kent says: 'In the absence of 
higher and more authoritative sanctions, the 
ordinances of foreign states, the opinions of 
eminent statesmen, and the writings of dis- 
tinguished jurists are regarded as of great con- 
sideration on questions not settled by conven- 
tional law. In cases where the principal jurists 
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.agree the presumption will be very great in 
favor of the solidity of their maxims, and no 
civilized nation that does not arrogantly set 
all ordinary law and justice at defiance will 
venture to disregard the uniform sense of the 
established writers on international law/ 1 
Kent Com., 18. Gray, J., delivering the opin- 
ion of the court. The Paquette Habana (1900), 
175 U. S. 700." 

Mayne's International Law, page 36 et seq. 
cites American authorities upon this question 
and shows how certain English jurists have 
differed in their opinion as to the authority 
of international law and he cites the Fran- 
conia case, 2 Ex. Div. 63, as an example to illus- 
trate the point that certain English jurists re- 
gard the precepts of international law as hav- 
ing the obligation of laws only after having 
been declared by an English court of compe- 
tent jurisdiction. However, Hall's Interna- 
tional Law, 4th edition, 213, declares that al- 
though the Franconia case is often referred 
to as denying the authority of international 
law it was decided upon grounds of municipal 
and not of international law, and Lord Mans- 
field in Tirguet v- Bath (1764), 3 Burrows, 1478, 
says: "Lord Talbot declared a clear opinion, 
'That the law of nations, in its full extent, was 
part of the law of England/ That the act of 
Parliament was declaratory;' ♦ ♦ ♦ 'that the 
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law of nations was to be collected from the 
practice of different nations, and the authority 
of writers/ Accordingly he argued and de- 
termined from such instances and the author- 
ity of Grotius, Barbeyrac, Binkershoek, Wique- 
f ort, etc., there being no English writer of emi- 
nence upon the subject. I was counsel in this 
case, and have a full note of it. I remember, 
too, Lord Hardwicke's declaring his opinion to 
the same effect, and denying that Lord Chief 
Justice Holt ever had any doubt as to the law 
of nations being part of the law of England." 

I think we may agree with Sir Henry Mayne, 
International Law, Vol. 49, in saying that '^one 
sense of law is just as good and dignified as 
another if it only be consistently established," 
and that it is not of great importance whether 
the obligations of international law belong to 
a system of morals or a system of law, proper- 
ly so called. If these obligations exist they 
should be obeyed. I treat these questions at 
some length because the attitude from which 
these matters are surveyed will determine our 
theories and beliefs with reference to many 
questions which I will discuss later. 

International law, like municipal law, is the 
result of growth from small beginnings, and 
while it is comparatively easy to determine 
when international law began to be recognized 
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as an independent branch of the science of law, 
it is a more difficult matter to determine when, 
and from what sources all of those principles 
arose which were finally gathered together and 
incorporated in a systematic treatise upon the 
law of nations. Just as law began to crystalize 
into form in each instance where men began to 
associate together, so international law had its 
germination in the simplest rules that began to 
be recognized by social units in their earliest 
mingling together or clashing against one an- 
other. 

It is doubtless true that small consideration 
was given by one tribe or community to an- 
other in the most primitive forms of society, 
but the same can be said of the early relations 
between men while primitive communities 
were forming into social institutions. The 
earliest rules from which international law 
could claim its sources relate to usages in com- 
merce and war. It may seem strange that cus- 
toms which have ripened into laws should 
originate in the dealings between primitive 
peoples in their wars between one a:, other, 
which, in many instances, were not based upon 
any claim of right as their basis, except the 
right of might. 

Mayne's International Law, page 8, speak- 
ing of theories of certain writers says : "Most 
of them thought that mankind had started 
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from a condition of innocent peace. It was 
man's depravity which interrupted this state 
and produced virtually universal and unceas- 
ing war. There can be no question that this 
proposition reverses the truth. It is not peace 
which was natural and primitive and old, but 
rather war; war appears to be as old as man- 
kind, but peace is a modern invention." 

In speaking of the early beginning of that 
system which has been reduced to definite form 
largely through the writings of some great 
students of international law of comparatively 
modern times, Mayne, in his work on Interna- 
tional Law, says: "It would be interesting to 
discuss at length how these principles gathered 
together by these great writers, developed 
largely from the Roman system from what the 
Romans called natural law, or jus gentium, 
and to follow its development from the earliest 
days down to the more modern times of Gro- 
tius, when it is often stated international law 
assumed definite form." It is certainly true that 
the works of Grotius had a very great effect 
upon the relations of the nations of Europe. 
By showing how these relations were rege- 
lated by law and illustrating the difference be- 
tween nations in civilization and barbarous 
nations in their treatment of one another, the 
barbarties of the nations claiming to be civi- 
lized were greatly lessened. 
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Perhaps there has never been a time since 
the people of modern Europe began the syste- 
matic study of international law when inter- 
national questions were as much discussed as 
at the present time. There are many who 
would wish to change the system that now 
exists in a very radical rnanner. There is no 
doubt but that great changes will be made 
either in the system itself or in methods of pro- 
cedure under the present system. 

If James C. Carter is right in his assertion 
that only customary law is entitled to the name 
of law and that an attempt to create as law 
that to which men's customary habits of 
thought have not prepared their minds for ac- 
ceptance, will fail, then it is quite necessary 
that we should comprehend the underlying 
principles of international law and base what- 
ever changes are made upon those fundamental 
principles. But statesmen who have to do with 
these matters must realize that they are deal- 
ing with real men who form real nations and 
that they are seeking to change real institu-, 
tions. They must take men as they are, the 
states as they now exist and engraft upon in- 
stitutions now existing such changes as shall 
be made in the attempt to accomplish the pur- 
pose desired. And in considering these mat- 
ters men must take into account, not ideal con- 
ditions and ideal men, but real men, with 
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their different customs, institutions, tenden- 
cies and even their prejudices. It is easy 
for one to minimize in his own mind the diffi* 
culties to be overcome, or to build up in his 
imagination impossible barriers to any desired 
change. 



CHAPTER IV. 

RECENT EFFORTS TO ESTABLISH 

WORLD PEACE 

Many believe that the real difficulty in the 
formation of a system for settling all interna- 
tional disputes by legal means lies in the fact 
that there is no sovereign to command with 
power to enforce the edicts of a court. Many 
who believe this theory have turned their backs 
upon any attempt whatever because of the im- 
possibility and undesirability as it appears to 
them of any such institution, but the difficul- 
ties arise before the^period is reached of enforc- 
ing a judgment or decree of an international 
court by the power created by the combined 
influence of the states. If the point is reached 
where parties submit to a court and a hearing 
is had and a decree pronounced there will not 
likely be any difficulty about the performance 
of the judgment or decree. A greater difficulty 
arises from the fact that the nations of the 
world have never yet come to a point where 
they are willing to submit all questions that 
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may arise between them, either to arbitration 
or to a court of law. The conference at Ver- 
sailles went to the greatest length that any 
international body has gone prior to this time, 
but even those who were framing the consti- 
tution for the League of Nations recognized in 
Article 12 and 13 that there are certain ques- 
tions which could not be submitted, either to 
arbitration or to a trial by an international 
court. By a wise provision of Section 12 it 
is agreed by the signers of this constitution 
that, if there shall arise between them any dis- 
pute likely to lead to a rupture they will sub- 
mit the matter either to arbitration or to in- 
quiry by the council and they agree in no case 
to resort to war until three months after the 
award by the arbitrators or the report of the 
council, and in Article 14 it is provided that 
the court of international justice shall be com- 
petent to hear and determine any dispute of an 
international character which the parties 
thereto submit to it, and that it may give an 
advisory opinion only upon any dispute or 
question referred to it by the council, or by 
the assembly. Thus the proposed court could 
act directly only upon such matters as the 
parties chose to submit to it. 

It is altogether likely that in most instances 
the adherence to the principles of Section 12 
will prevent war, although there is no promise 
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made by the signers of the constitution that 
they will not resort to war after the report of 
the council. 

In the provisions of Article 13 a loophole is 
left through which any nation may refuse to 
submit questions to arbitration or to an inter- 
national court excepting, "Disputes as to the 
interpretation of a treaty, as to any question of 
international law, as to the existence of any 
fact, which if established, would constitute a 
breach of any international obligation, or as to 
the extent and nature of the reparation to be 
made for any such breach," which matters are 
declared in Article 13 to be among those which 
are generally suitable for submission to arbi- 
tration. I have not called attention to these 
sections by way of criticism of the constitu- 
tion of the League of Nations, but merely as 
an important fact to be considered. These pro- 
visions could scarcely be criticized for not go- 
ing far enough, because if not a distinct step in 
advance, they at least, have gone as far 
as any like provisions adopted by any inter- 
national conference in which many nations 
have participated. It is true that in a few in- 
stances treaties have been made upon a broad- 
er principle, but it is not likely that for the 
present at least, all, or nearly all, of the na- 
tions would agree upon any broader principle. 
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Were it not for the construction which pub- 
licists have placed upon similar provisions to 
the words of Article 13, "The members of the 
League agree that whenever any dispute shall 
arise between them which they recognize shall 
be suitable for submission to arbitration and 
which cannot be satisfactorily settled by dip- 
lomacy that they will submit the whole matter 
to arbitration/' one might believe that good 
faith would require parties to any dispute like- 
ly to lead to rupture to submit such questions 
to arbitration beyond the scope of those par- 
ticularly mentioned in this section, but similar 
provisions to these have been held to give to 
the nations in question the right to decide for 
themselves arbitrarily whether they would 
recognize a question in issue to be suitable for 
submission to arbitration, etc. 

Barkley in commenting upon the ''vital in- 
terest" clause found in the treaties of the 
Hague conference says that any interest is 
vital until the sense of the term becomes fixed, 
if either party chooses so to describe it. New 
Methods, etc., page 67. 

Other provisions of the constitution of the 
League of Nations enlarge the powers of thtf 
League somewhat beyond the provisions of Ar- 
ticles 12 and 13. In Article 15 it is provided, "If 
there should arise between members of the 
League any dispute likely to lead to a rupture, 
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which is not submitted to arbitration in accord- 
ance with Article 13, the members of the League 
agree that they will submit the matter to the 
council." This Article provides further for the 
council endeavoring to effect a settlement of 
the dispute and provides, ''If the dispute is not 
thus settled, the council either unanimously 
or by a majority vote shall make and publish a 
report containing a statement of the facts of 
the dispute and the recommendations which 
are deemed just and proper in regard there- 
to," and it also provides, "If a report by the 
council is unanimously agreed to by the mem- 
bers thereof other than the representatives of 
one or more of the parties to the dispute, the 
members of the League agree that they will 
not go to war with any party to the dispute 
which complies with the recommendations of 
the report." This is in advance of anything 
which has ever been provided in a similar in- 
strument as the parties subscribing thereto 
agree not to go to war in any case whether jus- 
ticeable or not where the opposite party com- 
plies with provisions made by the unanimous 
recommendations of the council outside of the 
parties to the dispute. However, the next 
clause of this Article provides that, "If the 
council fails to reach a report which is unani- 
mously agreed to by the members thereof, 
other than the representatives of one or more 
of the parties to the dispute, the members of 
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the League reserve to themselves the right to 
take such action as they shall consider neces- 
sary for the maintenance of right and justice." 
This provision standing alone might indicate 
that the League was given the right, acting 
through its most numerous body, of hearing 
and definitely deciding the matter in dispute 
in a way that would bind the parties thereto, 
but in connection with the provisions of Article 
12 and other provisions of Article 15 it would 
seem that either party would have the right to 
go to war if it desired to do so after waiting 
three months subsequent to the filing of a re- 
port that was not unanimous, and by a subse- 
quent clause in the same Article (15) it is pro- 
vided that "if the dispute between the parties 
is claimed by one of them, and is found by the 
council, to arise out of a matter which, by in- 
ternational law, is solely within the domestic 
jurisdiction of that party, the council shall so 
report, and shall make no recommendation as 
to its settlement." This would seem to leave 
the parties entirely to their own devices ; how- 
ever, there is a further provision in this ar- 
ticle to the effect that, "The council may in 
any case under this article refer the dispute to 
the assembly" and that "the dispute shall be so 
referred at the request of either party to the 
dispute, provided that such request be made 
within fourteen days after the submission of 
the dispute to the council," and the action of 
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the assembly in such case is governed by Ar- 
ticle 15 and Article 12, provided, "that a report 
made by the assembly, if concurred in by the 
representatives of those members of the Lea- 
gue represented on the council and of a major- 
ity of the other members of the League, exclu- 
sive in each case of the representatives of the 
parties to the dispute, shall have the same force 
as a report by the council concurred in by all 
the members thereof other than the representa- 
tives of one or more of the parties to the dis- 
pute." 

It would thus appear that if a report is made 
by the assembly, in order to have the effect of 
preventing war, if either party desires to pro- 
ceed to war, it must have the votes of all the 
members of the council (not interested) as well 
as the majority of the other members (not in- 
terested) so that instead of facilitating a set- 
tlement the reference to the assembly might 
prevent a settlement that the council would 
have made. From the provisions of these arti- 
cles it is seen that the statesmen of the world 
who prepared this constitution, while taking a 
long step in advance of any that had been 
taken before, still hesitated about giving to 
any international body or to any power outside 
of the parties to a quarrel the right to act in 
certain classes of cases and that the parties to 
the dispute have a very large discretion left to 
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themselves as to what matters may be acted 
upon and as to the manner in which such 
action shall be taken. The natural conserva- 
tism of publicists is shown in the fact that this 
foremost effort for world peace, except in a 
very few mentioned cases, cannot act to pre- , 
vent a war without the unanimous assent of 
that portion of eight of the large powers not 
interested, and if taken to the assembly a 
majority of all of the other powers belonging 
to the League, while a single nation by resort- 
ing to war in disregard of its covenants (see 
Article 16) or by external aggression against 
the territpry and existing political indepen- 
dence of any member of the League (Article 
id) can precipitate a war in which every mem- 
ber of the League would be interested, and that 
the chance for war may remain to a very con- 
siderable extent, even if the constitution 
should be adopted by all of the nations. 

The time for an investigation by the council 
and the three months after its report might 
mean a great deal for the cause of peace where 
a rupture should occur in the future between 
any of the subscribers to this constitution. 
The insertion of a provision in reference to an 
inquiry by the council has a precedent in the 
international commission of inquiry which was 
contained in the agenda laid before the con- 
ference at the Hague in 1889. 
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Barkley in New Methods of Adjusting In- 
ternational Disputes says : "One of the differ- 
ent pacific methods adopted, the only one 
which can be said with quasi-certainty to have 
averted war was just the new one of 'Inter- 
national Commissions of Injury/ This ex- 
perience shows the utility of making all pos- 
sible additions to the machinery of peace, how- 
ever small may appear at the time their chance 
of being put in practice/' and he speaks of the 
"Doggerbank incident," as an occasion, "in- 
volving not only the national honor and felt to 
involve it from one end of Great Britain to the 
other," but also a British interest of the most 
vital character in the safety of the high sea. 
He stated that "the fate of the Russian Fleet 
and all of the consequences which its destruc- 
tion might have entailed were for some hours 
at the mercy of a popular excitement un- 
paralleled in contemporary memory. Among 
the advocates of peace there was a clamour for 
arbitration, which, however, was out-shouted 
by a counter-clamour for war. * * * 

"Amid the prevailing excitement it was im- 
possible to propose to leave it to the arbitra- 
tion of an International Tribunal to decide 
whether the Russian admiral had acted rightly 
or wrongly. The Russia^ Government ad- 
mitted that the injury done to the fishermen 
was unprovoked by those who were injured, 
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but it merely sought to excuse the commission 
of the injury, and arbitration could only fix 
the amount of the indemnity payable. Between 
it and war, however, there was the interme- 
diate method of recourse to the new procedure 
provided by the Hague Peace Convention 
under the heading of Commissions of In- 
quiry, which left it open to the British Gov- 
ernment, after the facts had been ascertained 
and the question determihed, of where the 
responsibility lay and the degree of the blame, 
to exact the amends the situation required. 

"By the adoption of this course time was 
gained and public excitement was allayed." 

In what i$ termed the "Wilson-Bryan Peace 
Plan" upon which was drafted the mode 
treaty contract with the Republic of Salvador, 
is contained a provision, "The high contract- 
tag parties agree that all disputes between 
them of every nature whatsoever which diplo- 
macy shall fail to adjust, shall be submittec 
for investigation and report to an international 
commission, to be constituted in the manner 
prescribed in the next succeeding article; ana 
they agree not to declare war or begin hos- 
tilities during such investigation and report.'* 

The value of such provisions in treaties be- 
tween all of the nations of the world could not 
be over estimated. 
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When any difficulty arises between nations 
the first effort to adjust such differences is 
usually through the methods of diplomacy be- 
tween the two nations. Then, if diplomacy is 
not sufficient for the adjustment of such differ- 
ence, good offices of friendly states may be of- 
fered. The value of such offers was recog- 
nized by the Hague conventions. Some times 
good offices are confused with mediation. 
Until good offices are accepted by both parties 
they have only a semi-official character. Upon 
their acceptance they become mediation. 
Usually any means, by which nations that are 
brought to the verge of war through any cause 
are led to pause before flying to arms, will be 
of great value. 

As a rule the nationals of the states directly 
interested will be more inclined to war than 
yeace and any delay may result in postponing 
an open rupture until such time as the passions 
of the people are allayed, when peaceful means 
will be readily accepted for the settlement of 
their difficulties. 

The nations gathering at the Hague confer- 
ence excluded "national honour" and "vital in- 
terests" from subjects which they were willing 
to submit to arbitration or a trial by an inter- 
national court. As the contending nations 
themselves were to be the judges of what con- 
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stitute ''national honour" and "vital interests," 
it can readily be seen that these clauses form 
loopholes through which the states could es- 
cape from their obligations under treaties that 
might be made, and even in the League of 
Nations a like loophole is left in the expres- 
sion, "Whenever any disputes shall arise be- 
tween them which they recognize to be suit- 
able for submission to arbitration." 

Barkley in New Methods of Adjusting Na- 
tional Disputes, page 60, says: "The value of 
arbitration, or of conciliation, by a third party 
lies not merely in its providing a means of 
determining a difficult issue of law or fact, but 
in its making it easy for the Contracting Par- 
ties to abate their respective pretensions with- 
out any loss of dignity." 

Barkley in the work cited, page 61, says : "I 
suggested in 1907 that both Vital interests' 
and 'national honour' might be replaced by 
the term, *not affecting the internal laws or 
institutions or independence or territorial in- 
tegrity of either Contracting State/ " 

The Anglo-American treaty of August 3rd, 
1911, presents a number of preliminary stages 
which are summed up my Barkley in the work 
mentioned as follows, pages 64 and 65: 

"1. Request by either Party to submit any 
differences between the Parties to a Joint High 
Commission of Inquiry; 
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''2. Power to either Party to postpone the 
reference to the High Commission for one 
year from the date of the request therefor, in 
order to afford an opportunity for diplomatic 
discussion and adjustment of the questions in 
controversy if either Party desires such post- 
ponement ; 

"3. Appointment by each Party of three of 
their nationals, these to form the Joint High 
Commission ; 

''4. Holding of the inquiry by the Joint 
High Commission, the inquiry to be followed 
by a report upon the ^particular question or 
matters referred to it, for the purpose of facili- 
tating the solution of disputes by elucidating 
the facts and to define the issues presented by 
such questions, and also to include in its report 
such recommendations and conclusions as may 
be appropriate;* 

"5. If the difference persists, the case, un- 
less it is excluded by the terms of Article 1, as 
set out above, becomes the subject of an agree- 
ment of reference to arbitration, which is to 
provide for the organization of the Tribunal; 
define the scope of the arbitration and deter- 
mine the question or questions at issue." 

Barkley in the work cited, page 68, instead 
of speaking deprecatingly of provisions in 
treaties by which parties may refuse to be 
bound to either arbitrate their differences or 
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submit them to an international court, says: 
"Treaties between nations, unfortunately, are 
not exactly in the same position as contracts 
between individuals. The best sanction they 
have is the sense of honour and justice of the 
Contracting Parties, and it may be argued that 
it will always be better to let a State escape 
from a Treaty through its own provisions than 
by violating them." 

Until such time as nations may become will- 
ing to submit all questions that may arise be- 
tween them to arbitration or trial by an inter- 
national court the best safeguards against war 
will be found in such provisions as those ar- 
rived at by the Hague Conferences and that 
contained in Section 12, above mentioned, of 
the Constitution of the League of Nations, 
which provide for some preliminary investiga- 
tion or inquiry and report thereon, and that 
hostilities shall not begin for a certain definite 
period after such report. Even joint commis- 
sions of inquiry composed entirely of the par- 
ties in dispute will be found valuable. It is a 
significant fact that in the most advanced step 
that the nations have ever made in an effort to 
substitute peaceful provisions for war those 
present did not boldly proclaim war itself ille- 
gal and provide in any contigency that some 
other method be substituted for war in the set- 
tlement of international difficulties. But 
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evidently the statesmen who prepared this 
constitution realized that the nations which 
they represented were not ready for such a 
step. To me it seems that it would have been 
much less a departure from prior precedents 
and established principles than to have at- 
tempted to provide penalties to be enforced by 
the nations for the failure to obey the man- 
dates of the League or any of the institutions 
which it created. The very fact that the pro- 
visions are contained in the constitution for en- 
forcing the mandates of the League by its cen- 
tral authority, it seems to me, will lead the 
members of the League to exercise their dis- 
cretion very freely in deciding the matter 
which is left open to them in Article 13, as to 
whether or not a certain question is suitable 
for submission to arbitration which cannot be 
satisfactorily settled by diplomacy, and that 
fewer questions will be submitted to arbitra- 
tion than would have been had the constitu- 
tion not provided for such coercive measures. 



86 WORLD PliACE 



CHAPTER V. 

THE COMMONWEALTH OF NATIONS 

There perhaps has never been a time since 
the beginning of the Christian era when the 
desire for world peace has not had a lodgment 
in the minds of many people. If war has been 
the natural state of men in the days of the early 
development of social institutions and during 
much of the history of civilization up to the 
present time, there has also been a tendency to- 
ward peace between the elements that form the. 
social institutions of the world. Even the 
great wars that preceded the establishment of 
world empires had their part in leading for a 
time to world peace, and so whenever petty 
states or even larger nations have formed new 
combinations the result has been, at least for a 
time, that wars have given way to peace. Some 
times peace acquired in this manner has been 
at the expense of the liberty of some, if not all, 
of the countries that have been welded togeth- 
er in a larger nation or empire, and sometimes 
the breaking up of the component parts of an 
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empire so formed has been marked by wars as 
great as any that had preceded such a period 
between the nations forming the larger aggre- 
gate. 

The Roman Catholic church, while it domi- 
nated all of the nations of Christiandom, exer- 
cised an influence over them which largely 
made for peace. At the time of the breaking 
up of the temporal power of the Church wars 
ensued which were among the bitterest re- 
corded in history. 

The tendency among the nations of Europe 
to form alliances, often cemented by interna- 
tional marriages of the reigning families of 
Europe, frequently had their influence for 
peace. On the other hand some of the most 
bloody wars of Europe have been fought to 
preserve or destroy dynasties. 

In surveying the wars of the world, until 
modern times, and indeed we might almost be 
permitted to omit this exception, the alleged 
reasons for wars have been more in the na- 
ture of excuses than real reasons, and they 
have not truly been for the purpose of trying 
questions of right between the nations. The 
wars that were waged by the migratory host 
as it advanced in a new country with the war- 
riors in the lead breaking down opposition and 
destroying whatever came within their path 
which they did not plunder and appropriate, 
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followed by their families bringing with them 
their chattels and their institutions and locat- 
ing upon the land which they took, with no 
other justification than that they desired it, had 
a great deal in common with the war that has 
just been waged in Europe. But while this is 
true there is no nation in modern times that 
will not attempt to justify any war which it 
wages, by some reason based upon lawful right. 

Frederick the Great in his time was not 
troubled by small scruples. What he wanted 
he attempted to take if he believed he had pow- 
er to do so, and he left it to his orators to es- 
tablish his rights. 

During the last few generations a genuine 
attempt has been made and persisted in by 
the great statesmen of the world to devise 
some means by which wars may become obso- 
lete. During the last fifty years the rule has 
been, notwithstanding the great war, that in- 
ternational questions have been disposed of by 
peaceful means. America has been a leader in 
efforts along this line, and at the several Hague 
conferences the great statesmen of the world 
have attempted to reduce efforts of this nature 
to a system. 

I know that it is the custom among many 
just now to speak deprecatingly of the con- 
ferences at the Hag^e, but when men have got 
far enough from the world war to view it as a 
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part of history, and to understand the efforts 
that were made at the close of that war for 
universal peace as a part of the history of this 
century, they will see that all of these efforts 
for peace are related to one another and in- 
deed that they are all parts of one great im- 
pulse which will finally triumph. 

The Hague conferences did not result in es- 
tablishing world peace upon a firm foundation 
partly because there were certain impediments 
to world peace that had to be cleared away 
before a basis could be attained upon which 
world peace could be established, and the 
question as to whether or not the nations will 
proceed now to establish peace in the world 
that shall be permanent will depend largely 
upon the question as to whether such normal 
conditions have been created as will pecmit 
peace to flow naturally from the relations that 
have been established. 

I know that many who have been desirous 
of promoting peace in the world have looked 
with discouragement upon the fact that the 
United States has not joined the league which 
it had so large a part in creating. Should we 
look with discouragement upon this fact? 
When the world wants peace, peace will come 
to the world. A very large portion of the peo- 
ple of the United States were in favor of ac- 
cepting this League of Nations as it was 
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planned. Most of those opposed to the league 
were ready at one time to have accepted it 
with such changes as many belieVe would have 
been accepted by European countries. 

There is no one in the United States I be- 
lieve that is not desirous of making an earnest 
attempt to join with all of the nations in the 
world upon some basis that will bring peace 
to the world. But if this is accomplished it 
will be necessary that the constitution or plan 
that is adopted shall be acceptable to the na- 
tions that adopt it. For that reason it is best 
to move slowly if necessary, and finally to ac- 
cept such a plan as shall be permanently desir- 
able. I have thought best to examine some 
questions that are liable to be discussed in ar- 
riving at a plan for world peace and whatever I 
shall say will not be with any desire to criti- 
cize any person, but to analyze the situation, 
having in mind the customary law and insti- 
tutions of this country and that system of cus- 
tomary law which is called International I-aw, 
and the desire to harmonize our ideas of these 
two systems with the spirit of compromise up 
to the point where compromise upon our part 
would mean the surrender of principles which 
we believe should be preserved in the interest, 
not only of this nation, but of all the world. 

There is in the world a society of nations 
with a system of laws that has been adopted by 
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common consent. Some of these laws have 
received interpretations by the courts of dif- 
ferent nations. Many of them have received in- 
terpretations by the statesmen of certain of 
the nations in their diplomatic correspondence 
with one another, some have been embodied 
in treaties between certain of the members of 
the society, and many of such laws have been 
embodied in declaratory statutes of certain 
of the states forming this society. During 
several centuries publicists have written trea- 
tises about these laws. Some times writing 
of the system as a whole and some times 
discussing certain branches of the law of na- 
tions. From all of these sources a student of 
the law may form a reasonably clear idea of 
what the law of nations is. At the present 
time the utterances of no publicist in his writ- 
ings, nor judge in his decisions, nor statesman 
in his works, can change this law except as he 
may aid in the slow accretions that come to the 
whole body of the law through the progress of 
its development. These authorities simply 
give their interpretations which, if satisfactory 
to the members of the society, may be re- 
garded as authoritative expression of the law. 
This society of nations is one of the oldest of 
the institutions among men. 

Dynasties of the different nations have come 
and gone. Nations have flourished and ceased 
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to exist. Empires have been builded and have 
dissolved into their component parts, and dur- 
ing all of the ages of history this society has 
been forming. It has for its members abso- 
lute monarchies, empires and democracies, the 
most cultured people of the highest forms of 
civilization and half civilized nations, and, 
among all of the polygot peoples of its mem- 
bers that share different ideas of Government, 
as strange as it may seem, there is practical 
unanimity in the understanding as to what are 
its terms, and as to what is the nature of the 
system; and, what ought to be gratifying to 
one who believes in democracy, the system by 
which the relation of the members are regu- 
lated is more like a pure democracy than any 
other institution that has existed among men. 
This should be an admirable system suitable to 
the purpose for which it has come into exist- 
ence, for all the greatest statesmen of the 
world have aided in its making. But with all 
of its excellence there exists within it a strange 
incongruity. While its component members 
have outgrown ancient customs of dueling and 
trial by battle, as between themselves, they 
have not been able to abolish the custom of an 
appeal to arms to settle international disputes, 
and some very excellent men are inclined to 
look with discouragement upon the future be- 
cause the latest effort in this direction has not 
been altogether successful. However, it does 
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not seem to me that friends of peace should be 
discouraged at the outlook before us. Nearly 
forty of the nations of the world have joined in 
an attempt for this purpose ; all of the remain- 
ing nations are either desirous of joining in the 
effort already made or of attempting in some 
other way to accomplish the same end. That 
being the case is there any doubt that all of the 
nations will work together to the accomplish- 
ment of the result that all desire? We read 
of many solutions of the problems before us. I 
recently read a very interesting book that had 
a cure for all wars, but it required the change 
of many of the institutions of every nation and 
the change of the whole system of the law of 
nations. Its author pointed out how it would 
be an easy thing to banish war forever from 
the world if every nation, and finally all of the 
nations together would adopt the simple ex- 
pedients proposed by him, but his method, like 
that proposed by many others, involved the 
setting up of a new Government in place of the 
old society of nations now existing. I think I 
am justified in speaking of the society of na- 
tions as an institution actually existing. Lord 
Salisbury in a letter to Mr. Bayard March 30, 
1896, spoke of the Commonwealth of Nations. 
Barclay in New Methods of Adjusting Interna- 
tional Disputes, page 57. The terms. Common- 
wealth of Nations and Society of Nations have 
become common expressions.' Many authors 
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who have attempted to solve these difficult 
questions have pointed out how easy it would 
be to do so. They do not seem to realize how 
difficult it is to change institutions established 
through long or immemorial usage. If any- 
thing is accomplished it will be by starting 
with the society of nations as it is, with its 
laws comprehended and acknowledged as au- 
thoritative by all of the nations, and upon this 
common ground building a structure that will 
be satisfactory to all of the nations. 

A difficulty confronted the great statesmen 
who were engaged in preparing a constitution 
for the League of Nations in the fact that just 
then the society of nations was disrupted by a 
war that prevented- a portion of its members 
from acting in concert with the rest of the 
nations of the world and it is a matter well 
known to all who have given this subject 
thought that a period immediately following 
a war is unsuited to constructive work by the 
nations of the world in perfecting the system 
of international law. Leagues and societies 
embracing certain of the nations of the world 
may do great good, but finally the real con- 
structive work will have to be done by all of 
the nations, not as a league but as the society 
of nations already existing. This work will 
be done by all joining in a plan to carry out 
the law of nations as at present constituted, 
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and to incorporate therein certain provisions 
to which all of the principal nations of the 
world will give their assent. I doubt if there 
is one nation in the world today but what is 
ready to join in an effort of this kind. The 
difficulty arises from the fact that many be- 
lieve that nothing can be accomplished with- 
out the creation of a new and stronger organ- 
ization than the society of nations now exist- 
ing, which shall, to a certain extent, embody 
the principles of sovereignty over the compo- 
nent nations of such society with the power to 
coerce such component nations into obedience 
to its commands. Again those who adopt this 
belief are divided upon the question as to 
whether the nations of the world should create 
this new organization. The people of the 
United States are evidently of the opinion that 
they should not do so, and while the League 
of Nations as formed may continue and per- 
haps other leagues may be organized to aid in 
this work it is not likely that the old system 
will cease to exist or will be so modified as to 
incorporate any constitution based upon the 
principle which I have mentioned in its sys- 
tem. Two questions are suggested by this 
situation. One, how much of the constitution 
of the League of Nations which has received 
the adherence of so many of the nations of the 
world will remain unacceptable to the United 
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States and possibly to other nations, some of 
which have not yet joined the League of Na- 
tions and some of which have joined with the 
expectation of having unsatisfactory provi- 
sions modified by amendment, and second, will 
it be possible to adopt such provisions as will 
be effective in the prevention of war without 
the use of those provisions which will not be 
accepted by this and possibly other countries? 

Let us examine first those things which, 
from recent indications we may believe will be 
unsatisfactory to the people of the United 
States. I realize the embarrassment that must 
attend any attempt to discuss this question. I 
would wish to avoid awakening any feeling of 
partisanship which unfortunately was engaged 
in the discussion of this question during the 
recent campaign. I also realize that any at- 
tempt to discuss these questions before they 
are finally settled, for the time at least, by the 
statesmen who will have such matters in 
charge, may appear like intermeddling on the 
part of those to whom such efforts are not en- 
trusted, but the experience of the last two 
years has taught us that all people who have 
the opportunity for studying these questions 
should inform themselves as well as possible. 
I believe that the people of the United States 
are unalterably opposed to the creation of an 
organization which shall be, in any essential 






COMMONWEALTH OF NATIONS 97 

sense, above the nations which compose it. Any 
power given to any central authority must be 
clearly defined and limited in its terms. And 
expressions like the following, "The assembly 
may deal at its meetings with any matter with- 
in the sphere of action of the league or affect- 
ing the peace of the world, and the league 
shall take any action that may be deemed wise 
and effectual to safeguard the peace of na- 
tions," should be taken in connection with 
some other statement that would show the 
limits that would be placed upon the action of 
such an assembly. Of course what has just 
been said would also apply to the clause in the 
constitution of the League of Nations that re- 
fers to the meetings of the council. It should 
be well understood, and expressed, that any 
power not definitely given and limited in the 
original constitution could not be exercised 
without some additional sanction given from 
time to time by the component nations. It 
should be thoroughly understood that the 
league is not a new Government set up by the 
component nations who first establish it and 
then go away and leave it to work out its own 
destiny, but that it should require continual 
aid and support from the component nations. 

So much has been said about Section 10 of 
the constitution of the League that it may 
seem idle to discuss it. I cannot understand 
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why there seemed to be so much uncertainty 
on the part of those discussing this article after 
it was submitted to the American people as to 
what it meant. There seemed to be doubt 
as to whether or not the United States, after 
having subscribed to the constitution would 
be bound by its terms. It would seem to me 
that if there was doubt as to what this article 
meant, then the doubt should first be cleared 
away by explanations before it was accepted. 
I believe that the theory of the binding obliga- 
tion of treaties upon the United States it best 
expressed in the quotation made in Volume 5 
of Moore's International Digest, page 230: 

"If a treaty requires the payment of money, 
or any other special act, which cannot be done 
without legislation, the treaty is still binding 
on the nation ; and it is the duty of the nation 
to pass the necessary laws. If that duty is not 
performed, the result is a breach of the treaty 
by the nation, just as much as if the breach 
had been an affirmative act by any other de- 
partment of the Government. Each nation is 
responsible for the right working of the in- 
ternal system, by which it distributes its sov- 
ereign functions ; and, as foreign nations deal- 
ing with it can not be permitted to interfere 
with or control these, so they are not to be af- 
fected or concluded by them to their own in- 
jury. Dana's Wheaton, 543, note 250, citing 
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1 Kent, 165-6; Heffter, 84, Vattel, liv. iv., c. 2, 
No. 14; Halleck, 854/^ 

There was a time however, in the history of 
this country when there was considerable 
doubt upon this question, and Mr. Gallatin in 
a letter to Mr. Evertt in January, 1835, 2 Gal- 
latin^s writings 479, in commenting upon a 
resolution made in 1796 which asserted the ab- 
stract right of the House of Representatives in 
reference to matters of this kind said, page 
232 : "And it can not be denied that, during the 
sixteen years of the administration of Presi- 
dents Jefferson and Madison, that was the 
avowed construction of the constitution by the 
government of the United States. It is not 
necessary here to inquire whether that con- 
struction is correct. I may not be an impartial 
judge of that question, and only mean to show 
that, even here, it is one on which opinions 
have been divided," 

It will be remembered that President Wil- 
son in commenting upon this section said that 
there would be no legal obligation assumed by 
this Government under its terms, but that we 
might be under an absolute compelling moral 
obligation. I am not certain whether Presi- 
dent Wilson had in mind the early decisions 
in reference to matters of this kind in this 
country, or the doctrine enunciated by John 
Austin that only moral obligations are in- 
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volved in matters in relation to international 
law. As far as the American people are con- 
cerned it is immaterial whether in any in- 
stance there is a legal obligation or an absolute 
compelling moral obligation. They would re- 
gard the matter the same and be either willing 
to accept it or not, without reference to the 
question as to whether the obligation was legal 
or moral. 

It is not at all likely that this government 
will ever accept the provisions of Article Six- 
teen of the Constitution of the League of Na- 
tions as expressed therein. The American peo- 
ple are averse to binding themselves to cer- 
tain action in unknown contingencies. Their 
aversion in this regard is doubtless based, to 
a large extent, upon their pride in the fact that 
whenever they make a promise they will per- 
form it according to its terms. An illustra- 
tion of the difficulty of performing the condi- 
tions of Article Sixteen would perhaps be the 
best argument that could be made against the 
acceptance of its terms. Suppose that Mexico 
should be accepted by the league and that the 
United States should become a party to it. 
Suppose that Great Britain should become, 
under the terms of the constitution a covenant 
breaking league and that Mexico should de- 
sire that the United States should take the 
necessary steps to afford passage through its 
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territory to the forces of Mexico, that they 
might attack the Dominion of Canada. Does 
anyone suppose that the United States would 
permit such passage? Yet if they should fail 
to do so under the circumstances mentioned 
they would be violating the terms of Article 
Sixteen. The extreme jealousy with which 
nations guard the passage across their terri- 
tory by armed forces will be illustrated by the 
refusal of this government to permit Cana- 
dian troops that were disabled, but still under 
the control of their military authorities and 
wearing uniforms, to pass in regular trains 
along the usual route across the Northeast 
part of our country. See Diplomatic Corre- 
spondence with Belligerent governments rela- 
tive to neutral rights and duties, number five, 
page 81. 

I cannot understand how these provisions 
were accepted by the great statesmen who 
aided in the formation of this covenant. The 
frontiers of the various nations have always 
been jealously guarded by their people, and 
under the law of nations any country would 
be justified in refusing to permit the troops of 
any other country to cross its territory, and 
indeed, the permission by one country to the 
troops of another, to cross its territory would 
be looked upon as an act of war toward the 
country whose territory was sought to be in- 
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vaded, and something more than a formal pro- 
test would be expected. Thus Belgium op- 
posed with the whole force of its state the 
crossing of its territory by Germany. 

Article Sixteen provides that should any 
member of the league resort to war in disre- 
gard of its covenants under Articles 12, 13 or 
15 it shall ipso facto be deemed to have com- 
mitted an act of war against all other mem- 
bers of the league, etc. Taking these pro- 
visions in connection with the further pro- 
visions requiring every member of the league 
to take necessary steps to afford passage 
through its territory to the forces of any other 
members of the league which are co-operating 
to protect the covenants of the league the of- 
fending nation would be justified under the 
law of nations to immediately enter the ter- 
ritory of any member of the league in its ef- 
fort to strike a decisive blow against any other 
member that might be opposing it. For this 
reason every small state in Europe puts itself 
in a dangerous position by joining the league. 
Outside of the league under the law of nations 
its territory would be inviolable and it would 
be an act of criminality for a nation to at- 
tempt to cross its territory. The abhorrence 
of the world at Germany's crossing Belgium 
would have been entirely unjustified had Bel- 
gium belonged to such a league as that which 
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has recently been created: and had Switzer- 
land and Holland belonged to such a league in 
all probability the theater of the late war 
wouI3 have been to a large extent upon the 
territories of these countries. A great deal 
was done toward the creation of buffer states 
by the statesmen who formed the constitution 
of the league of nations, but there would be 
no buffer state in case the league should be in 
full operation and a war should become im- 
minent because the territory of every such 
state would be liable to be crossed by the 
troops of the members of the league, which 
would justify the state at war with such na- 
tion in availing itself of the same rights of 
passage across such supposed buffer state. 

If wars occur between the nations that are 
members of the league they will not likely 
arise from such members disregarding their 
covenants under the league, but more likely 
they will occur by reason of circumstances for 
which neither the constitution of the league 
nor any other general convention between na- 
tions have made provisions. And even when 
a war results from a member disregarding its 
covenants under the league it will likely be by 
the breaking of some of such covenants as are 
obscurely expressed and which it may deny 
that it has broken, and in such case the offend- 
ing nation may find friends in the league that 
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will agree with it in such contention. Doubt- 
less the fact that all of the members of the 
league have agreed that if any member shall 
resort to war in disregard of its covenants 
under the articles named, it shall ipso facto be 
deemed to have committed an act of war 
against all other members, will make any 
member hesitate before taking such action, and 
that this clause may be so effective that it 
should be accepted by all of the nations unless 
it is rejected for good reasons. But the people 
in this country seem averse to any action which 
will be equivalent to a declaration of war 
against another nation on account of some un- 
known wrong which it may commit in the 
future. 

It 'must be remembered that after a nation 
has committed an act which another nation has 
declared to be an act of war against it, at the 
election of either party, war may be regarded 
as actually in progress. Even though the of- 
fending nation has violated its treaty obliga- 
tions it may have done so under such strong 
provocation as to disarm a large part of the 
opposition of the other nations and awaken a 
feeling of tolerance toward it on their part. 
It presumptively would not "resort to war" 
until after it had contemplated the possibilities 
of war for some time and become thoroughly 
prepared, then by an unexpected blow toward 
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one nation against which it may have consid- 
erable provocation it may precipitate a war 
in which all of the nations of the league have 
agreed to co-operate against it, but in which 
only one of them has a personal interest and 
in which the sympathy of many of those prom- 
ising aid to the nation assaulted may be in 
favor of the assailant. Then the assailant, 
thoroughly prepared can, without any further 
violation of the principles of morals or law 
than the assault by one nation contrary to its 
treaty obligations of another for which it has 
some justification, treat all of the remaining 
nations of the league that it desires to so treat, 
as its enemies in a war in actual progress. And 
what has the league to offer to such action? 
It can call its council together and "recom- 
mend to the several governments concerned 
what effective military, naval or air forces the 
members of the league shall severally con- 
tribute to the armed forces to be used to pro- 
tect the covenants of the league." By the time 
effective action is taken under this provision, 
if the refractory nation is one of the great pow- 
ers of the world the war might be over, or if 
still in progress there would likely be new in- 
ternational alignments as there were in the 
world war, when one of the great nations of 
the entente dropped out of the contest, one of 
the allies of the Central powers became a bel- 
ligerent upon the other side, and a great neu- 
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tral power was forced into the contest, that 
had sufficient strerfgth to throw the balance in 
favor of the side which it joined. 

What is sought to be a great deterent from 
war might be a weapon in the hand of the of- 
fending nation. It may act while others de- 
bate. It will know its friends while they rely 
upon a treaty made several years before, more 
in fear of one another than through any cause 
that would unite them in the contest being 
waged. It can, not only choose its friends, but, 
will occupy the novel position of being able to 
choose whom it can advantageously regard as 
enemies and, with an excuse already created 
by them proceed against them. 

An economic boycott seems at first view 
to be th^ most humane and most easily en- 
forced of any means of coercion against an 
offending state that could be proposed, and it 
alone would seem to offer a solution of the 
problem of substituting some peaceful means 
as a coercive measure against a nation that 
would refuse to observe its international obli- 
gations, or that would attempt to go to war 
against its sister nations. 

Article Sixteen above mentioned provides 
that the members of the league shall imme- 
diately subject the offending nation to the 
severance of all trade or financial relations, the 
prohibition of all intercourse between their na- 
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tionals and the nationals of the covenant 
breaking state and the prevention of all finan- 
cial, commercial or personal intercourse be- 
tween the nationals of the covenant breaking 
state and the nationals of any other state, 
whether a member of the league or not. If 
these provisions could be enforced to the let- 
ter I cannot imagine any action that would 
have a greater tendency to restrain the cove- 
nant breaking state from proceeding with its 
course of antagonism toward its sister na- 
tions. One of the difficulties with this section 
is that it is contrary to the law of nations so 
far as it attempts to effect the rights of the 
states or their nationals that do not belong to 
the league of nations. It attempts to do away 
entirely with the rights of neutrals, acting un- 
der the supposition that when the league is in 
operation and a war is threatened or in prog- 
ress there will be no neutrals, and that all of 
the law that has been forming during a great 
many centuries by which the rights of neutrals 
have been guaranteed will become obsolete. In 
this connection it must be remembered that 
the legal ground for the United States enter- 
ing the late war was to uphold its rights as a 
neutral nation, and that the great purposes 
mentioned by our statesmen as ideals to be 
accomplished through the war were in reality 
secondary to this legal reason. As ideals they 
existed while we were preserving our neutral- 
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ity and we were not moved by them to act un- 
til we found it absolutely necessary either 
to submit to the violation of those neutral 
rights or to enter the war. 

The difficulty of enforcing these provisions 
of Article Sixteen is apparent to the student 
of American history and of our diplomatic 
correspondence with other nations in times of 
war. There perhaps has never been an im- 
portant war between any two nations since 
this government came into existence when 
either one or each of the belligerents did not 
appeal to us to modify our trade relations with 
the other. Perhaps the best expression of the 
difficulty of attempting to prevent such trade 
relations may be shown by quoting from page 
385-6, Vol. 7, Moore's Digest of International 
Law referring to Wharton's International 
Law Digest, Vol. 3, page 501, Sec. 388, citing 
Lyman's Diplomacy of United States, Chap- 
ter 1: **To permit one belligerent to shut out 
neutrals from a commerce which the other 
belligerent may open to them, such commerce 
not being in contraband of war or in evasion 
of blockade, would impose upon neutrality 
burdens so intolerable as to make war, on its 
part, preferable to peace." 

This difficulty would further appear by the 
consideration of the immense coast line of the 
United States with its innumerable harbors. 
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and the frontier lines between this country 
and Canada upon the north and Mexico upon 
the south. In order to carry out the provis- 
ions of this section in good faith it would be 
necessary for us to see that none of the na- 
tionals of this country would have any com- 
mercial intercourse across the frontiers, nor 
from the harbors of these coasts with the na- 
tionals of any offending state. Can a greater 
burden be imagined? 

Mr. Gage, secretary of the treasury, in a 
communication to the Secretary of State, dated 
November 30, 1897, Treasury Department, 
Document number 1989, speaks of the diffi- 
culty of enforcing instructions to all collectors 
and deputy collectors at the sixty-four ports 
and sub-ports on the Atlantic coast from New 
York City to Brownsville, Texas, enjoining 
effectuals in the enforcement of the neutral 
laws in order to prevent any illegal aid to the 
insurrection in Cuba and speaks of this length 
of coast covered by the treasury instructions 
of June 11, 1894, of 5470 miles. 

From the time when commerce first began 
to use the sea as its highway the most daring 
and enterprising of the citizens of all commer- 
cial nations have gone into maritime pursuits. 
There has never been a blockade that some 
of these people have not attempted to run. 
There has never been a war where the na- 
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tionals of the contending nations have not at- 
tempted against the law of their respective 
countries to trade with one another. 

It is not likely that the people of this coun- 
try will ever consent to abandoning the prin- 
ciples of what is called the Monroe Doctrine 
and a mere insertion of a few words in a 
treaty between this nation and other nations 
to the effect that the treaty "shall not be 
deemed to affect the validity of international 
engagements, such as treaties of arbitration, 
of regional understandings like the Monroe 
Doctrine for securing the maintenance of 
peace" will not be considered a sufficient guar- 
antee for the preservation of these principles, 
providing there is anything in such a treaty or 
other document containing such reservation 
that would negative the principles of the Mon- 
roe Doctrine as understood by us. Indeed, the 
attempt at recognition of the Monroe Doc- 
trine in a treaty or constitution of a league 
contains in itself an approach to an absurdity 
when we remember that every attempt that 
any one has ever made to incorporate a refer- 
ence to the Monroe Doctrine in the statutory 
law of this country has met with failure, and 
that our statesmen have followed an historic 
system of refusing to give any definite ex- 
pression to the terms of the Monroe Doctrine 
in any dealings between this country and other 
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nations excepting as those terms are contained 
in the historic documents upon which the doc- 
trine is founded. To speak of a Monroe Doc- 
trine of the world is to show a lack of appreci- 
ation of the true meaning and spirit of this 
doctrine. Two ideas dominate this meaning, 
one is that the manifestation of a spirit on the 
part of any of the powers of the old world to 
control in any manner the destiny of those 
countries in the Western hemisphere which 
have asserted and maintained their indepen- 
dence would be viewed as an unfriendly act by 
this country "because of its endangering our 
own empire and independence." It is perhaps 
true that in a broad sense the manifestation of 
a disposition on the part of any country to con- 
trol the destiny of any other country in such 
a way as to lead to war might be viewed as an 
unfriendly act by this country for the reason 
that it might endanger the peace and liberty of 
this country, and it is perhaps true that to 
some extent every nation on the globe would 
have a right to insist that no other nation 
should endanger its peace and tranquility 
and independence by going to war with any 
other nation. So one of the principles enunci- 
ated by the Monroe Doctrine is of universal 
application and might be extended to embrace 
all of the nations of the world, but by so doing 
we would destroy the other principle and nega- 
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tive the effect of the Monroe Doctrine alto- 
gether. The other principle is that this nation 
regards with peculiar interest the nations of 
the Western hemisphere and regards as pe- 
culiarly inimical to its welfare any interfer- 
ence on the part of the nations of the old world, 
that have their political systems essentially dif- 
ferent from that of America, with the govern- 
ments upon this side of the Atlantic : and this 
second principle is the dominating principle of 
the doctrine and that which gives it distinctive 
character. 

It has often been remarked that the United 
States has changed its historic attitude toward 
the rest of the world by entering into the late 
war, but this is not the case. There has never 
been a time since the beginning of our history 
when the United States did not stand ready to 
defend itself against every attack from any 
power in any part of the world. Its historic 
attitude of non-interference with the affairs of 
other nations is applied to such affairs where 
the United States had no personal interest. 

It is not likely that this country will ever 
consent to the creation of either an indepen- 
dent navy or army under the control of any 
league of which it becomes a part, nor to bind 
itself in advance to enter any war that may 
arise in the future without the action of the 
constitutional authorities of this country in re- 
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lation thereto. The impracticability of the 
first of these methods, it seems, would be very 
apparent. If there is to be an international 
police it will be for the purpose of coercing any 
refractory member of the society of nations. 
It would not be necessary to maintain such an 
international police to control the weaker na- 
tions; as, if they become refractory and they 
offend the law which the greater nations are 
interested in mantaining, it would be a simple 
matter without the international police to ad- 
minister whatever correction is necessary. If 
an international police is to be maintained for 
the purpose of punishing the greater nations 
or compelling them to observe their duties 
toward the other nations it would be neces- 
sary for it to be superior in strength to any 
nation that it might become necessary for it 
to coerce. If any attempt at such coercion 
should be made, it is only reasonable to be- 
lieve that the offending nation would withdraw 
its quota from the international police that is 
being maintained. Therefore the international 
police to be effective should have enough 
strength so that after the quota of any nation 
contributing to it should be withdrawn and 
added to the force of such nation it would 
have remaining strength sufficient to coerce 
such nation with its ordinary armament added 
to the force which it had contributed to the 
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international police. An illustration might be 
appropriate. Suppose the British Empire is 
one of the powers contributing to an interna- 
tional navy and land police and that its quota 
is one-fourth of such a police, naturally if it 
should become a refractory power it would 
withdraw such one-fourth and add it to its 
own land and sea force. What remained, or 
the other three-fourths, should, to be effective, 
equal the one-fourth withdrawn, added to the 
entire land and sea force of. Great Britain. In 
other words, this international force would 
have to be at least twice as great as that of any 
nation or empire in the world. I believe it is 
absurd to suppose the possibility of the crea- 
tion of such a force. If I am right in this sup- 
position, then any force available for the en- 
forcement of the mandates of the society of 
nations, or any league among the nations, 
would be dependent upon the forces of the 
nations interested in carrying out such man- 
dates, and I do not believe that this nation, at 
least, as stated above, will agree at any time, 
when called upon by a league created, or to be 
created, or a society of nations, to enter into 
a war without deciding, in its own constitu- 
tional way after the exigency has arisen, to go 
into such war. 
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CHAPTER VI 

COMMON GROUND 

In the preparation of these lectures there 
was no desire on the part of their author to 
enter into a new discussion as to the advisa- 
bility of this nation's accepting the constitu- 
tion of the League* of Nations, nor to discuss 
its terms. There has been only an attempt by 
analysis of certain provisions, most of which 
have not been very much discussed, to point 
out certain things that would not likely be ac- 
ceptable to the American people in any con- 
vention into which this country might enter 
with the other nations of the world, because of 
the theories of government and of the law that 
are common to our people, of which an analy- 
sis has also been attempted. 

It is true that many eminent Americans pos- 
sessing great wisdom and superior opportuni- 
ties to judge of the ideals and desires of the 
American people were in favor of this consti- 
tution without change, believing that it would 
be acceptable to the American people. 
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American public opinion is influenced by the 
expressions of every great man and of every 
person who has any power of expression, but 
it is ultimately made up of the belief of all of 
the people. There never has been any theory 
of politics, government, or religion, that was 
not vicious, that has not found favor in the 
eyes of some eminent, wise and good Ameri- 
cans, but notwithstanding this fact, fairly well 
inforrried persons may give a reasonably accu- 
rate estimate of what the consensus of the opin- 
ions of all of the people will be upon any great 
question, unless his judgment is biased by his 
desires in the matter. Many of the foremost 
people of this country were so desirous of ac- 
complishing the end sought that they were 
willing to sacrifice some of their ideas as to 
the means of accomplishment, and they be- 
lieved that a sufficient number of the people of 
this country would take the same view to cause 
the acceptance of this plan. 

One's Americanism should not be questioned 
because he does not coincide with prevalent 
American views. It matters not how far he 
may differ from such views if he adheres to 
the American principles of freedom of speech 
and action, conceding such freedom to others. 
He may help to mold a different sentiment, 
and the whole theory of our government is 
based upon the belief that with all acting and 
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Speaking freely, the common judgment and 
sentiment will persevere in a reasonably uni- 
form course of progress. 

If peace is brought to the world it will not 
be by first bringing the whole world to accept 
the ideas of a few upon strongly controverted 
questions, but by starting out with an agree- 
ment upon some ground that may be accepta- 
ble to all. 

Without repeating the things which I have 
mentioned as not likely to be assented to by 
this country, I will say in a general way, that 
they relate to the yielding up of the sover- 
eignty, to a certain extent, of the nations, and 
creating a power which shall be superior to, 
and independent of them, and also, to the 
power of the society of nations as such, or to 
an independent league among the nations as 
such, to coerce any state which shall not ob- 
serve its international relations as expressed 
under the constitution and determined by a 
court, board of arbitration, or one of the bodies 
created by a league or association. 

I devoted considerable time to the theory of 
the state and law for the reason that men^s 
views upon these questions will be ruled gen- 
erally by the theory which they adopt as to 
law in general and the nature of the state. I 
took as the best expression of opposing views 
in reference to these matters the writings of 
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John Austin, the famous English jurist of the 
last century, and the late James C. Carter of 
this country. I think you have become aware 
before this time that I am inclined strongly 
toward the theories expressed by Carter, al- 
though I did venture to offer some criticisms of 
certain expressions found in his works. If 
Carter is right in his main contention, cus- 
tomary law is the only law that is entitled to 
be regarded as such, and any attempt by stat- 
ute or agreement to introduce drastic changes 
into the law, contrary to, or beyond the 
accepted customary law would fail of en- 
forcement- I think that this would apply 
to any effort on the part of a League of 
Nations to prevent trading between na- 
tionals of states not belonging to such 
League of Nations, and a state which had re- 
fused to observe its duties under the League. 
Let us enumerate some of the causes that 
would aid in the maintenance of peace. There 
is the already mentioned desire on the part of 
all of the nations for peace, as expressed by 
many of them in joining the League of Na- 
tions, and by others in attempting to do so, or 
through the utterances of their great states- 
men, who have, without doubt, correctly ex- 
pressed the aspirations of their people. The 
enormous expense of war, which has become 
more apparent than ever before by the experi- 
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ence of war through which the world has just 
passed ; The horror of war which is in the mind 
of every person in the world ; The general sen- 
timent among the common people of all the 
world that wars, except when waged in self- 
defense, are wrong, and are in the interest only 
of ambitious statesmen in which they have no 
real interest; The desire of every nation and 
of every ruler to appear before the world as 
jiist and law abiding. All will remember how, 
soon after the beginning of the late war, each 
nation put out statements to the nations of the 
world justifying its course. In both the Turco- 
Italian and Balkan wars the same course was 
pursued by the nations involved. No nation 
in this age would go before the world and ac- 
knowledge that it braved all the authorities of 
the world and denied the principles of interna- 
tional law, and that it was actuated only by 
selfish motives in going to war against any oth- 
er nation. This would have to be done if a 
nation went to war after having agreed to arbi- 
trate the questions leading to such war and re- 
fusing to do so, or after an arbitration or trial 
by an international court, and its refusal to 
abide by the judgment or decree of such court. 
I am aware that Grermany disregarded a treaty 
as well as a policy of the European nations in 
violating the territory of Belgium, but I am 
also aware that its statesmen attempted 
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Strongly to justify that course, which to me 
seems without any justification whatever. I 
believe that there is not any record of a nation 
in recent times having first submitted a cause 
to arbitration or to the decision of an interna- 
tional court and having thereafter refused to 
accept a resulting award or abide by such a 
decision. There are no nations on earth more 
insistant upon maintaining their rights than 
Great Britain and this country, but these two 
naions have had a number of arbitrations; 
some have resulted in favor of one and some in 
favor of the other. In no instance did the na- 
tion which failed to succeed in obtaining the 
decision become convinced that it had been 
wrong. The statesmen and publicists of the 
two nations, after such decisions, have in a 
number of instances maintained, notwith- 
standing the decision, that they believed that 
their nation was right. Yet in every instance 
they have expressed their satisfaction that 
they had had the decision of the court, and 
abided by it. Sir Henry Barclay, in New Meth- 
ods of Adjusting International Disputes, page 
8, declares that it was felt that England's 
honor required that an international award 
should be scrupulously respected, just because 
there was no international executive power to 
enforce it. There is something more than a 
determination of a mere question of right in 
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the action of an international court or board of 
arbitration, and that is that it is a means of 
satisfying the sense of honor and dignity of 
even the nation which is defeated, which it 
would not have if it yielded without an effort 
to another nation that claimed some rights 
against it. It is necessary perhaps in every 
state to treat certain of the inhabitants of such 
state as criminals, and punish them for viola- 
tion of the law as such, but in every civilized 
state the majority of the people are not crimi- 
nals and are law abiding citizens, and the pen- 
alties of the law are not necessarily invoked 
against them in order to prevent them from 
violating the law. Indeed, the great criminolo- 
gists of today are declaring that even in the 
treatment of convicts fear should seldom be in- 
voked as a means of preserving order. If the 
majority of the people in every state are law 
abiding citizens, and are not criminal, then 
there is no necessity for a penalty correspond- 
ing with the penalty which is enforced within 
a state against the person committing a crime 
therein. A state in the performance of its in- 
ternational duties desires some method of de- 
termining in a legal way what^its rights are, 
and when that method is put in force and its 
rights are determined, it will likely perform its 
duties under any judgment or decree that is 
rendered against it. 



122 WORLD PEACE 

If we should concede that a penalty is neces- 
sary for the enforcement of a law, meaning by 
penalty a harm to come to the country in 
question by its failure to perform such a law, 
there is always first, the nation directly of- 
fended standing ready to avenge itself, and 
the allies of such nation, and, under a League 
of Nations, even without the power itself to do 
more than recommend to the members of the 
League action upon their part, there are all of 
the members desirous of maintaining law and 
order throughout the world, which in all prob- 
ability will be as likely to take up arms in de- 
fense of the principles of the league without 
compulsion upon its part, but as independent 
members, as they would upon an attempt at 
such compulsion. The fact should not be lost 
sight of, that a league should be given no more 
power in the provisions for its creation than it 
can maintain and enforce. For example, if 
under its constitution it is given power to co- 
erce nations to take up arms against a refrac- 
tory nation, and it attempts to coerce the mem- 
bers of the League to take up arms, and they 
refuse to do so, then by the attempt to exert 
the power, expressly given and its failure, it 
will lose its prestige, and its authority, and 
after such loss will likely cease to exist. On 
the other hand, if its power consists simply in 
making a recommendation and it makes such 
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recommendation and the recommendation is 
not acceded to, it has not failed to function, 
and do its part, but one of the component ele- 
ments has exercised a discretion still resting 
in it, and upon a later call it may exercise such 
discretion in another way, and the league re- 
mains without having its power balked or held 
in contempt. 

We hear people say that the methods pro- 
posed in the League of Nations are necessary 
for the reason that efforts to maintain peace 
by peaceful means heretofore have failed. This 
argument will have no force until all methods, 
short of creating a body with sovereign powers 
superior to those of any nation, and with coer- 
cive rights against the several component na- 
tions, has been tried. If nations are willing to 
create this body above them to coerce them 
they certainly will be willing to obey the law 
without such coercion. Those who speak of 
the inefficiency of all means heretofore tried do 
not take into account conditions against which 
such methods were opposed. In order that 
there should be a League of Nations to enforce 
peace and to preserve a present status, it is nec- 
essary to find nations who desire both peace 
and the preservation of the present status. 

Prior to the late war there were conditions 
existing in Europe which prevented several of 
the great nations from desiring to maintain 
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the then status between the states and events 
served to show that several of the nations de- 
sired war. Conditions mav exist that tend to 
war and that nothing but war can change. On 
the other hand, there may be conditions among 
the states from which peace will naturally 
flow. Such conditions were attempted to be 
created by the statesmen who gathered to- 
gether at Versailles. It may be that their con- 
ference was held too near to the period of the 
war for them to have been able to create such 
normal conditions, but other conferences may 
be held from time to time and such conditions 
may be created and maintained as will more 
naturally lead to peace than war. 

Much has been done since the war began 
to create a better world for peace, and much 
has been learned by every nation about the 
aspirations, desires and necessities of other na- 
tions. There will be no world peace until the 
nations of the world respect these aspirations, 
desires and necessities of one another. The 
old idea of the balance of power in Europe may 
have been necessary in its time. Perhaps it is 
still necessary that no one power should gain 
such strength as to be able to predominate 
over all others and that no power should be 
permitted to be divided so that its component 
elements may go to the strengthening of one 
or more of several rivals. But one element that 
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has sometimes entered into the theory of the 
balance of power should be forever banished, 
and that is to prevent any nation from its nat- 
ural growth or attaining its natural aspirations, 
the realization of which will not detract from, 
or injure any other nation. When the nations 
of Europe can maintain such relations as ob- 
tain between the Dominion of Canada and the 
United States with their more than three 
thousand miles of frontier without a fort, with 
each rejoicing in every addition of power and 
strength and prosperity that comes to the 
other, with absolutely no fear of one another, 
there will be no need of a sovereignty above 
the nations to compel them to obey the law, 
nor international armaments equipped to fight 
the nations that have created them and that 
maintain them at an enermous expense. 

Men talk of the Monroe Doctrine of the 
world. While this expression, as it is used, is 
only a sounding phrase, nevertheless, with a 
little different application, it would be expres- 
sive of a truth in both the science and experi- 
ence of international law. I have mentioned 
the twofold application of the Monroe Doc- 
trine. That which gives to it its vitality is 
the fact that it is of local application and re- 
lates to the particular interest which this nation 
has in a certain region, but in a broader sense 
every nation has an interest in the preservation 
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of the peace of the world, and any nation 
would be justified in taking up arms for the 
prevention of a disastrous war by opposing an- 
other nation, which, in disregard of its inter- 
national obligations, was entering a war found 
to be unjustifiable by a court or board of arbi- 
tration, or by reason of its having violated the 
terms of a treaty. 

If the preventive action on the part of the 
nations is to be likened to the Monroe Doctrine 
and to the conduct of this nation in relation 
thereto, then it would be unnecessary to enter 
into treaties requiring the nations to act by 
way of enforcing penalties against refractory 
nations, as all that would be necessary would 
be for the nations to make such a declaration 
as this country made in the Monroe Doctrine, 
leaving the action to be taken in each partic- 
ular instance to be determined by the various 
nations interested. 

Among those things that would have a ten- 
dency to deter nations from entering war is 
the knowledge on the part of all people that the 
net result of every war is the accumulation of 
enmities and untold miseries by all of the peo- 
ple engaged therein; that wars never really 
decide questions which lead to war. In many 
instances treaties of peace do not even men- 
tion the questions that brought the nations in- 
to the conflict. 
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When a war is progressing the whole world 
is divided into combatants and neutrals, or by 
another classification as combatants and their 
respective allies, and neutrals. Much of the 
progress of international law has been by way 
of localizing wars and protecting neutrals so 
that those nations of the world that desire 
peace and are able to keep out of the war could 
pursue their affairs with as little interruption 
as possible. If the rights of neutrals are pro- 
tected the advantages of neutrality will be so 
great that no one will desire to enter into war 
unnecessarily. 

The commerce of the world is continually 
increasing. Every nation is interested in its 
commerce and the time has arrived when the 
nations should refuse to have wars, promoted 
by a portion of the civilized nations, interfere 
with the commerce of all other nations beyond 
the absolute necessities resulting from war. 

If wars could be localized so that they affect 
only those who are actually participants, then 
the rest of the world might view them with a 
degree of detached indifference, but the sea and 
the arms of the sea are the highways in which 
all nations have interests, and they are to a 
large extent monopolized and made dangerous 
by the nations that go to war. The people of 
the different nations not only are affected more 
or less by the knowledge that it may be to their 
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selfish interest to abstain from war, but the 
nations, like individuals, have a natural desire 
to do justice. 

There has arisen in the world a conscious- 
ness of solidarity among all the nations that 
is a deterrent against war. This consciousness 
has been contributed to more by America than 
almost any other country by reason of the fact 
that this country has become the home of peo- 
ple of every nationality. That is one reason 
why America should always, if possible, be a 
neutral in the wars of the future. By reason 
of the conflicting sympathies of its people it 
could not enter a war unless it had strong jus- 
tification, without exciting a bitter feeling on 
the part of portions of its citizens. On the 
other hand, by remaining out of a war, by rea- 
son of having within its borders those who 
would necessarily be friendly, and have sympa- 
thy for both of the contestants, it might act 
as an intermediary for peace. 

I am not unmindful of the fact that the fear 
of the penalties of the law has an effect upon 
the mind of most men and I would not min- 
imize this effect. Perhaps there is no person 
who does not at times consciously shape his 
conduct to avoid legal penalties. It may be 
true, as some persons assert, that there is no 
person who may not at times violate some of 
the many laws of the land, but all of this does 
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not negative the fact that the strongest bul- 
wark of the law is the desire in the community 
for the maintenance of law. This desire un- 
derlies, overlaps and permeates through and 
through, the whole system of the law; it or- 
ganizes social institutions, creates the laws, 
prescribes the penalties, stands back of the 
officers in the performance of their duties, and 
condemns those who are lax. Penalties would 
be of little effect if there was not a sound pub- 
li^c opinion justifying their enforcement. 

There is in humanity an inherent tendency 
toward punishing a wrongdoer, or one who 
does not observe his social obligations. The 
pursuit of the malefactor with hue and cry, 
voluntary police that are organized in times 
of internal disturbances, vigilance committees 
when the law seems to be ineffective, all are 
evidences of this tendency ; indeed, among the 
oldest records there are evidences of the out- 
lawry of one who committed crime. Cain said : 
"Everyone that findeth me, shall slay me." 

It may be asked: What value can be at- 
tached to all of these things that will deter 
from war and lead to peace if there is not an 
organized effort to marshal the forces of peace 
and oppose them to such tendencies as may 
lead to war? I believe in every effort toward 
such organizations that may be made without 
sacrificing principles that are as important as 
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any that could be subserved thereby. We 
should not act blindly and be moved by forces 
that we do not seek to comprehend. 

The centrifugal and the centripetal forces 
will forever go on in Europe and the world in 
general. Nothing can stop them. We will 
be more or less affected by them, but we should 
act consciously when we are drawn into the 
influence of these forces. It may be possible 
to give to them peaceful means of expression, 
but they will never cease to form new combina- 
tions and segregations of international units. 
We have recently seen these two forces acting 
against one another. 

The present tendency of the nations of the 
world toward combinations is a manifestation 
of one of these forces which has existed since 
societies began to form which we may by its 
analogy to a physical phenomenon liken to cen- 
tripetal attraction. Let that tendency have 
sway until it has reached the safety point 
and then cease, or it will be followed by a 
breaking up that will mark another world 
crisis. 

If an organization becomes so formed that 
only war can dissolve it, then the nations will 
feel the burden of its restraint and wars will 
ensue. If it forms an empire, the control of 
which will attract the ambition of a Caesar or 
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a Napoleon, there will not be lacking an am- 
bitious one to desire its control. If it has 
power and authority sufficient to arbitrarily 
dominate all of the nations there will be com- 
binations, racial or territorial, and jealousies of 
such combinations which will lead to its de- 
struction; but if every nation maintains its in- 
dependence, and the central agencies are for- 
ever dependent upon renewed confidence and 
support of the component units, none of which 
can by combinations control it, this society of 
nations, the oldest institution in the world, will 
continue as long as any of the world's institu- 
tions continue to function, and its customary 
law being the natural outgrowth of the insti- 
tutions of the nations will be naturally ob- 
served by them. 



CHAPTER VII 

INTERNATIONAL PEACE AND 

LIBERTY 

In what I have said that I believed the peo- 
ple of this country would not likely sanction, 
I did not base my opinion upon any conclusion 
to which we would come after a course of 
reasoning based entirely upon our selfish in- 
terests, but upon our natural tendencies and 
upon the schools of thought to which we in- 
cline. I referred to something deeper than the 
deductions of reason; to the nature of our 
mental attitudes which will unconsciously lead 
to the acceptance of one line of reasoning and 
to the repudiation of another; but it could not 
be expected that we will take no account of 
our national or personal interests. 

Making all allowance for the fact that any 
nation will be affected mord or less by wars 
carried on between any other nations, there is 
no question but that we occupy a particularly 
happy position, with our broad expanse of ter- 
ritory stretching from ocean to ocean, from 
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the gulf to the Great Lakes, speaking one lan- 
guage, adopting one system of laws and merg* 
ing all of the local and racial tendencies of 
our people of various extractions in the one 
tradition that they or their ancestors came to 
these shores to enjoy American liberty, and 
with no jealousy existing against our neighbor 
on the North, which enjoys similar conditions. 

I noticed recently that some Canadian states- 
man spoke of their fortunate condition and 
said that one enjoying so great freedom from 
risk should not be required to pay as great in- 
surance as one with explosives and inflama- 
ble matter strewn all around. That statement 
would apply more strongly to the United 
States than to the Dominion of Canada, for it 
is part of an empire that is more or less ex- 
posed to such explosive and inflammable mat- 
ter. 

There is continental Europe, with its numer- 
ous nations and principalities, with their de- 
pendences and interdependences, with their al- 
liances, their ententes, their traditions and 
their understandings, racial antipathies and 
sympathies, family ties, hereditary friendships 
and enmities, their historic obligations and en- 
tanglements ; with their varying frontier lines 
fixed, sometimes by natural boundaries, some- 
times in spite of them, sometimes by diplo- 
macy, sometimes by the dictation of a con- 
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queror, sometimes by the determination of 
other powers, either hostile or friendly, some- 
times by self-determination and sometimes by 
"squatter sovereignty/' Attempts to change 
these lines upon any principle would likely re- 
sult in fixing new lines which would be more 
or less arbitrary and artificial, and an attempt 
to preserve them in perpetuity by outside in- 
fluence, might endanger natural tendencies 
which, if left to themselves, might result ad- 
vantageously to those most immediately con- 
cerned. 

Society is subject to continual readjust- 
ments. The more complicated the society, the 
more numerous the probable readjustments. 
No portion of any government or empire and 
no group of persons will ever long control a 
larger area of territory containing a larger 
number of people equally competent to govern 
themselves without giving some compensating 
equivalent, and as conditions change there will 
be continual readjustments so that the mu- 
tual advantages will always be approximately 
equivalent to one another. Such readjust- 
ments, if not made in a natural way, may lead 
to war. This country has no aspirations 
toward governing an empire composed in part 
of detached territory and its constitution con- 
tains provisions for automatic readjustments. 
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The student has seen at every turn in the 
cycles of the world's history the kaleidoscopic 
changes in the map of Europe. Successive mi- 
grations have brought to Europe peoples who 
have emplanted their institutions. Some of 
these peoples have been driven forth by others 
that came after, and the same land has been 
submerged by hosts of later migrations. Every 
succeeding race has left a lodgment of its early 
institutions and every race has more or less 
affected others with its characteristics. The 
contending forces of nature have wrought 
upon the nations of Europe, sometimes draw- 
ing them together, and sometimes causing 
them to fly asunder, but they have never been 
merged or welded into one homogeneous whole. 
For more than eight hundred years after the 
fall of the Roman Empire there was a pretense 
of a Holy Roman Empire uniting many of the 
peoples of Europe. Napoleon had a dream of 
recreating this great empire. He was twice 
crowned at Rome and he declared that he was 
Charlemagne. William H doubtless had a 
dream of such an empire. 

After every war in Europe efforts have been 
made to draw all of the European nations to- 
gether. This, which is a tendency of nature, 
has its virtue, but the American people do not 
desire to be brought into any such combina- 
tion to an extent that would raise the ques- 



186 WOSLD FEACE 

tion as to whether they should dominate other 
powers, or other powers should have a domi- 
nating influence over them. They realize that 
there are many European questions which 
they do not comprehend and which they never 
could understand, and, indeed, which they have 
no desire to master. While they may look 
with sympathy upon the efforts of European 
people to work out their problems, they realize 
that they are the problems of Europe and not 
of this country, and they would not violate 
that principle which is recognized everywhere 
that one who attempts to interfere in the af- 
fairs that particularly pertain to others, with 
ever so good an intent, will be looked upon 
as a busy body, and not with favor. 

This Government will, without doubt, be 
ready to enter into treaties with every nation 
on the globe, either separately, in groups, or 
with all at once, providing for the decision of 
questions deemed proper for such decision, by 
international courts, by boards of arbitration, 
or by other methods that may be suggested. 
It will be ever found willing to submit ques- 
tions that may arise between it and other na- 
tions to arbitrations with as great freedom as 
any nation ; indeed, it has been a leader in this 
regard and it will always be willing to perform 
its international obligations. It will without 
doubt co-operate with the League of Nations 
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or any other like organization and may ulti- 
mately join such League if it could be admitted 
upon terms that are satisfactory to our people. 

The proposition that is often asserted, that 
this nation, if it does not join the League of 
Nations, will be required to maintain an im- 
mense army and navy because of any supposed 
antagonism of the nations composing the 
• League to this country is absurd. This nation 
will be entirely in harmony with every effort 
which the League of Nations shall make for 
world peace. The League was not created as 
a belligerent power to overawe the nations 
that do not become a part of it, but as an in- 
strument of peace, and if this country does not 
join this League of Nations it can enter into 
such relations with it as to co-operate with 
it in every possible way for the maintenance 
of world peace. We do not desire any narrow 
provincialism, nor do we desire to enter into 
combinations that will negative every advan- 
tage gained by our geographical position or 
normal desires and natural friendly relations 
toward other nations. We would rather pre- 
serve our peculiar institutions until they shall 
by comparison demonstrate their value and be 
accepted by other countries or be found to be 
inferior to others, when we will be free to ac- 
cept anything that will improve them. Any 
effort that nullifies advantages gained by nor- 
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mal and proper conditions will have a tendency 
to preserve abnormal and bad conditions. 

The greatest improvement that can be looked 
for in the dealings between the nations will 
not be toward central control, or the enforce- 
ment of penalties, but toward the enlarge- 
ment of the powers of hearing and deciding 
international contests by courts and boards, 
and the limitation of the questions which are 
to be withheld from such courts or boards; 
toward the greater use of the methods now 
employed for delays while investigations may 
be made, either by the parties to any disturb- 
ing question or by others, and finally as a step 
in advance of anything that has been done so 
far, toward some provision that will prevent 
war between nations where the question at 
issue is one of those covered by the phrases 
used in the treaties between nations suggested 
by the Hague conferences, and by the consti- 
tution of the League of Nations, such as, ques- 
tions involving "honour" or "essential inter- 
ests," "The internal laws or institutions, or 
independence or territorial integrity of any 
high contracting party which may arise be- 
tween them" ; questions which they do not rec- 
ognize "to be suitable for submission to arbi- 
tration and which cannot be satisfactorily 
settled by diplomacy." The nations will rec- 
ognize that where questions such as these arise, 
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the fact that one of the nations regards its 
interests as too sacred to be litigated, or ques- 
tioned, would not justify the rest of the nations 
in withholding their influence from the pre- 
vention of war. Such questions might be those, 
which above all others, would justify other na- 
tions than those most particularly interested 
in intervening to prevent aggressions on the 
part of one that would interfere with the 
"honour'* or "essential interests" or "'the inter- 
nal laws, or institutions, or independence, or 
territorial integrity" of the other. 

If a general convention or treaty is entered 
into by this country and other nations for the 
preservation of world peace an article might 
be incorporated providing that, if any of the 
signatories to such convention or treaty should 
resort to war in disregard of its covenants un- 
der such treaty, or if any such member in 
disregard of such covenants should be guilty 
of aggressions toward any other signatory of 
such covenant or treaty that would interfere 
with the "honour" or "essential interests" or 
the internal laws, or institutions, or independ- 
ence, or territorial integrity of such other sig- 
natory, such action on the part of the offend- 
ing nation would be regarded by every other 
signatory of such convention or treaty as a 
manifestation of an unfriendly disposition 
toward it, and as a justification for taking 
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such action in relation thereto as it might deem 
necessary. If such a clause, or one similar 
thereto, should be inserted in such a treaty, in 
order that no nation should claim a justifica- 
tion by its own wrong, in treating any other 
nation as a belligerent in any war that it may 
provoke against a member, a further provis- 
ion might also be incorporated to the effect 
that in any warlike controversy that might 
arise in the future every signatory to such 
treaty would be regarded as a neutral, unless 
and until, it had taken some action besides be- 
ing such signatory that would be equivalent 
to a declaration of its intention to become a 
party to such controversy ; and a further clause 
could be added similar to those made by the 
American delegates at the times of subscribing 
to the Hague conventions, for the pacific set- 
tlement of international disputes at the con- 
ferences of 1899 and 1907 which were as fol- 
lows : 

"Nothing contained in this convention shall 
be so construed as to require the United States 
of America to depart from its traditional pol- 
icy of not intruding upon, interfering with, or 
entangling itself in the political questions or 
policy or internal administration of any foreign 
state ; nor shall anything contained in the said 
convention be construed to imply a relinquish- 
ment by the United States of America of its 
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traditional attitude toward purely American 
questions." 

Some publicists have claimed that arbitra- 
tion was impractical for the reason that arbi- 
trators do not proceed to decide questions sub- 
mitted to them purely upon the facts and the 
law as a municipal court would decide such 
questions and that states submitting questions 
to arbitration and agreeing to be bound by the 
decision of the arbitrators would discover that 
the arbitrators had acted simply as mediators 
and had rendered a binding decision upon a 
compromise basis. Where mediation is of- 
fered and accepted neither party is bound by 
any conclusion of the mediator, the purpose of 
mediation being an attempt at a compromise. 

Thomas Willing Balch, in a very ably writ- 
ten paper entitled "Arbitration as a Term of 
International Law," published in the Colum- 
bia Law Review in the numbers of November 
and December, 1915, defines the term arbitra- 
tion in its relation to international law and 
shows how the duties of the arbitrator are the 
same as those of the judge in the trial of a 
case, excepting that they are named ad hoc 
to try each single case instead of being con- 
stituted as courts to try cases that may be 
brought before them from time to time. He 
calls attention to the fact that while arbitrators 
may sometimes be affected by personal bias, 
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yet that they are not more subject to such in- 
fluence than courts may be. It is true that 
courts, like all other human institutions, are 
never ideally perfect and that if substantial 
justice is arrived at they have well served their 
purpose even where ideal prefection is not at- 
tained. What is necessary in ordinary civil 
affairs is that an end to litigation should be 
reached between the parties with substantial 
justice. Would not the same rule apply in in- 
ternational affairs? Certainly the nation 
against whom a judgment or decree is rendered 
in any arbitration that is honestly made will 
be in a better position than the nation that 
comes out victorious in a war waged in a vain 
effort to settle the same questions that arose 
between it and the nation with which it had 
the contest. 

Much has been said about the difficulty of 
securing impartial judges of international ques- 
tions because of the tendencies which the na- 
tions have of forming groups and alliances and 
becoming antagonists to one another and be- 
cause of the limited number of countries from 
which arbitrators or judges could be chosen. 
By reason of these facts nations often choose 
to deal directly with one another in efforts at 
conciliation or to submit their questions to 
boards of conciliation, or friendly mediators 



PEACE AND LIBERTY 143 

instead of submitting them to a trial by a court 
or board of arbitration. 

Notwithstanding the imperfections of any 
system that has so far been tried or suggested, 
any peaceful means possesses many advantages 
over the barbarous method of an appeal to 
arms, which never settles any moral or legal 
question. With the desire that is prevalent 
among all the nations today to substitute 
peaceful means of settling international dis- 
putes for war-like methods, there is no doubt 
but that the means that have heretofore been 
tried will be so far perfected as to be recognized 
by all as superior to any war-like methods. If 
there are wars in the future they will not be 
waged to settle moral or legal questions. Such 
questions may be made as excuses, but such 
wars will be waged either for purposes of ag- 
gression or revenge, and every good man in 
every nation should desire to prevent such 
wars, not only by condemning such purposes^ 
but, so far as possible, by preventing any rea- 
sonable excuse arising for any nation pursuing 
aggressive measures or harboring a feeling of 
revenge. 

It must always be kept in mind that there 
is a difference between the society of nations 
or Commonwealth of Nations, as it is frequent- 
ly called, and any League that could be created 
or any combination of nations regulating itself 
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by treaties or by any constitution accepted by 
its members. No league will ever merge into 
the society or Commonwealth of Nations. On 
the other hand the society or Commonwealth 
of Nations will never become a League with 
an established constitution with its own legis- 
lature, courts and officers to enforce its man- 
dates. Supposing that every nation in the 
world should join in the formation of such an 
institution with the idea of merging the Com- 
monwealth of Nations into such organization. 
If one or more of the component nations of 
such organization should leave it at any time, 
then the old society of nations would again be 
the only institution regulating the affairs be- 
tween such League or new combination and 
the nations remaining out of it. So from the 
very nature of things there will always exist 
this Commonwealth of Nations which has ex- 
isted for so many centuries, and its laws will 
necessarily be the customary laws established 
by usage. Such laws may be influenced largely 
by regulations that may be established between 
the members of Leagues or other combination 
of states ; and, whenever provisions of treaties 
between states or constitutions of Leagues or 
other combinations have, through usage, be- 
come the general customs of all the nations 
they may thus become part of such customary 
law. In considering these matters one should 
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always have in mind the limitations that nat- 
urally result from the nature of either the 
Commonwealth of Nations or any League or 
combination of states. 

It is true that certain understandings be- 
tween great nations have at times been great 
agencies in the preservation of world peace. 
Mayne, in his work on International Law, calls 
attention to the fact that the understanding, 
between the three emperors as it is called, those 
of Russia, Austria Hungary, and Germany for 
a number of years had a great effect in the 
preservation of peace among those nations in 
southern central Europe that were at the time 
in a rather turbulent condition. Other like 
combinations have frequently had similar ef- 
fects, but it is doubtful if any permanent effect 
will follow the organization of any League of 
Nations that could be created. Perhaps no 
people have had a better example of the futility 
of a mere confederation of states or a League 
formed for the mutual preservation or good of 
those forming such League than the people of 
the United States. The first confederation 
which was strong enough to keep the original 
states together during the war in which they 
were engaged was absolutely ineffective when 
the war was over, largely by reason of its ina- 
bility to enforce contributions from the mem- 
bers of such confederation. 
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An organization between states that at- 
tempts any kind of coercive measures against 
those states which compose it must have the 
power to enforce any command which it shall 
make, and as was found in this country, there 
is no effective middle ground that can be long 
maintained between absolute independence of 
states and a strong centralized government. 

There is no question as to the choice which 
the people of this country would make be- 
tween membership in a great empire controll- 
ing all the nations of the world and in the 
commonwealth of nations as now constituted. 
If such new sovereignty shall be created, after 
what form of government heretofore existing, 
shall it be modelled ? It will certainly have to 
change from the pure democracy that it has 
heretofore been. For centuries the whole 
course of history has tended toward democ- 
racy, the right of the individuals within the 
state, the right of local self-government to as 
large an extent as practicable by the subdivi- 
sions of states, and the right of independent 
action among the states. It may be thought 
that this tendency has proceeded as far as it 
should, and that the pendulum should swing in 
the opposite direction, but I believe that the 
student of history who is imbued with the love 
of liberty will recognize in this tendency a part 
of a plan of nature that will only be consum- 
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mated when nations, subdivisions of nations, 
and the individuals themselves shall each en- 
joy the largest degree of liberty consistent 
with the maintenance of social institutions and 
when each shall practise such degree of self- 
government as to make such liberty possible. 

The philosopher and the scientist by differ- 
ent methods arrive at much the same results. 
The scientist studies man as he would the bee, 
or the beetle, the microbe or the elephant. He 
determines his nature and classifies him as a 
specimen. 

Man's actions and doings are phenomena. 
He decides what he will do under certain cir- 
cumstances, from studying his structure, his 
relation to other forms of life, his actions in the 
world. He collects, compares, analyzes and 
discusses the phenomena of man's actions with 
a view to a tenable theory of the nature and de- 
velopment of law. The philosopher will apply 
the methods of reflective thinking and specula- 
tion to the results obtained by science, and 
from certain data and known principles he 
draws deductions as to what man should do, 
and as to men's relations with one another and 
to their Maker; and the men themselves being 
in the main neither philosophers nor scientists, 
but acting according to their unschooled in- 
stincts and impulses, after occasional deflec- 
tions from a uniform course through experi- 
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mental efforts, arrive at much the same results 
as the philosopher and scientist, and why 
should they not do so? It is from their na- 
tures, actions and works that both the scien- 
tist and the philosopher come to their conclu- 
sions. 

The lawyer should be a scientist, but the 
jurists who have attempted to reduce the 
science of law to positive propositions like the 
theorums of mathematics have failed to give 
us an adequate basis for a comprehension of 
the principles which they have attempted to ex- 
plain. Important elements are always omitted 
from their reckonings and the unknown quant- 
ity in politics is quite different from the un- 
known quantity in mathematics, which may al- 
ways be reduced to a certainty. Man may be 
looked upon as a specimen and his works as 
phenomena, but there is the incomprehensible 
something which distinguishes him from other 
zological specimens. 

The analytical jurists have attempted to 
solve ^is situation as with a wave of the hand 
by placing very much that we call law in the 
province of morals, but they are not able to dis- 
cover a clearly defined line between what they 
call positive law and much that they refuse to 
classify as law. 

If man's actions could be scientificallv de- 
termined and classified to a certainty, then the 
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lawyer in his study could have scientifically 
determined just what the representatives of 
the nations of the world would have done at the 
close of hostilities after the world war, just as 
the chemist could, in his laboratory, prepare 
chemicals to be shipped to Europe in separate 
containers and then combined, and could tell 
exactly the deadly affect which they would pro- 
duce. But the lawyer must be something else 
besides a scientist, a philosopher or a moralist, 
if you please, and he must take something else 
into his reckoning of what man will do under 
certain circumstances. If added to scientific 
knowledge and philosophic reasoning he has an 
abiding faith in a Prbvidence which has ruled 
the destinies of man and .will continue to do so 
until what is now a fragment of man's history 
has become an accomplished plan he can tell 
with some degree of certainty the probable re- 
sults of man's efforts under given circumstan- 
ces. 

Such a lawyer could have told when the 
armistice was signed that the nations whose 
armies had brought the world to a victorious 
conclusion would combine in an effort to stab- 
ilize and tranquilize Europe and establish and 
preserve the principles for which the war had 
been fought. He could have told that the 
nations of the world, war weary, would have 
gathered together to form a great combina- 
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tion or several combinations to prevent a re- 
currence of a world war, and he could have 
told very much of what would have been at- 
tempted and what accomplished. He would 
have told of how the world, astonished to para- 
lization with the results of what would have 
been regarded by many as an intense individ- 
ualism within the states, and between the states 
and, becoming more conscious than ever before 
of the solidarity of the race, would have at- 
tempted a new combination of all the nations 
for their own preservation; and to prove the 
probability of his conclusions he would have 
been able to point out the combinations and 
the divisions succeeding combinations and 
prior divisions running down through the 
ages, where, through the recurring cycles of 
history man's desire for liberty and self-expres- 
sion had lead to independence of men and na- 
tions, and men's desire for peace had lead to 
combinations, alliances, leagues and federa- 
tions. He could have told how, after an age 
in which liberty was the uppermost thought 
among men succeeded by a terrible war, safety 
would be the predominating idea, and that 
many men would willingly sacrifice much of in- 
dependence to something of security, but with 
all his knowledge of scientific research, philo- 
sophic reasoning and historical incidents he 
might have picked up the thread running all 
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through the experiences of men as recorded in 
history that has lead from serfdom and depen- 
dency to liberty and independence, through 
combinations where much of independence was 
sacrificed to save the race, on to greater inde- 
pendence. 

He could have told you how those who 
learned self-restraint succeeded in preserving 
their independence and adopted legality in- 
stead of contests of might. He could have told 
you how those who could not learn this lesson, 
either by voluntary combinations or a rule im- 
posed upon them by others lost the institutions 
that come through independent action and be- 
came the stationary civilizatix)ns of the world 
in which hundreds of millions of people have 
lived for centuries without progress; how 
many of these people have shown that they 
were capable of self-government and progress 
when released from the control of the spell that 
has held them in bondage through the ages. 
He could have told how through the combina- 
tions and divisions the lesson of independence 
became clearer until finally in a vast continent 
removed from the traditions of interdepen- 
dence and out of the influence of recurring 
combinations and divisions of the old world, 
there has developed a well balanced system of 
legality and independence. He would have 
told you that here this spirit of independence 
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which had migrated with the races from con- 
tinent to continent always struggling to main- 
tain its existence, would make its last stand 
and reconquer the world by the example of its 
works. He would have told you that here in 
the land of freedom of expression, there would 
be found those of every shade of belief as 
to the best cause to pursue, and that they 
would freely express their views and that fin- 
ally out of the freely expressed views of all of 
the people of this country, with their inherited 
tendencies from their ancestors of every na- 
tionality, there would develop a plan by which 
peace would be secured to the world without 
the loss of liberty or independent action on the 
part of any state; that peace would be main- 
tained not through war nor threat of war, but 
through obedience to law and by invoking the 
principle that obtains in this country on a 
world scale, of local self-government. 
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HAGUE CONVENTION FOR THE PACIFIC 
SETTLEMENT OF INTERNATIONAL 

DISPUTES 



Conference of 1907 

(Names of Governments Joining in the Convention) 

Animated by a strong desire to work for the mainte- 
nance of general peace; 

Resolved to promote by their best efforts the friendly 
settlement of international disputes; 

Recognizing the solidarity uniting the members of the 
society of civilized nations; 

Desirous of extending the empire of law and of 
strengthening the appreciation of international justice; 

Convinced that the permanent institution of a tribunal 
of arbitration accessible to all, in the midst of the inde- 
pendent Powers, will contribute eflfectively to this result ; 

Having regard to the advantages attending the gen- 
eral and regular organization of the procedure of arbi- 
tration ; 

Sharing the opinion of the august initiator of the In- 
ternational Peace Conference that it is expedient to re- 
cord in an international agreement the principles of equity 
and right on which are based the security of States and 
the wdfare of peoples; 
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Being desirous, with this object, of ensuring the better 
working in practice of commissions of inquiry and tri- 
bunals of arbitration^ and of facilitating recourse to arbi- 
tration in cases which allow of a summary procedure ; 

Have deemed it necessary to revise in certain particu- 
lars and to complete the work of the First Peace Confer- 
ence for the pacific settlement of international disputes. 

The high contracting parties have resolved to conclude 
a new Convention for this purpose, and have appointed 
the following as their plenipotentiaries : 

(Here follow the names of plenipotentiaries.) 

WhOy after having deposited their full powers, found 
in good and due form, have agreed upon the following: 

PART I. — The Maintenance of General Peace 

Article 1. — ^With a view to obviating as far as pos- 
sible recourse to force in the relations between States, 
the contracting Powers agree to use their best efforts 
to ensure the pacific settlement of international differ- 
ences. 

PART n. — Good Offices and Mediation 

Article 2. — In case of serious disagreement or dis- 
pute, before an appeal to arms, the contracting Powers 
agree to have recourse, as far as circumstances allow, 
to the good offices or mediation of one or more friendly 
Powers. 

Article 3. — Independently of this recourse, the con- 
tracting Powers deem it expedient and desirable that one 
or more Powers, strangers to the dispute, should, on their 
own initiative and as far as circumstances may allow, 
offer their good offices or mediation to the States at 
variance. 

Powers strangers to the dispute have the right to oflfer 
good offices or mediation even during the course of hos- 
tilities. 

The exercise of this right can never be regarded by 
either of the parties in dispute as an unfriendly act. 

Article 4. — ^The part of the mediator consists in 
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reconciling the opposing claims and appeasing the feel- 
ings of resentment which may have arisen between the 
States at variance. 

Article 5. — The functions of the mediator are at an 
end when once it is declared, either by one of the parties 
to the dispute or by the mediator himself, that the means 
of reconciliation proposed by him are not accepted. 

Article 6. — Good offices and mediation undertaken 
either at the request of the parties in dispute or on the 
initiative of Powers strangers to the dispute have ex- 
clusively the character of advice and never have binding 
force. 

Article 7. — The acceptance of mediation cannot, un- 
less there be an agreement to the contrary, have the eflFect 
of interrupting, delaying, or hindering mobilization or 
other measures of preparation for war. 

If it takes place after the commencement of hostilities, 
the military operations in progress are not interrupted 
unless there be an agreement to the contrary. 

Article 8. — The contractii^ Powers are agreed in 
recommending the application, when circumstances al- 
low, of special mediation in the following form: 

In case of a serious difference endangering peace, the 
States at variance choose respectively a Power, to which 
they entrust the mission of entering into direct communi- 
cation with the Power chosen on the other side, with the 
object of preventing the rupture of pacific relations. 

For the period of this mandate, the term of which, 
unless otherwise stipulated, cannot exceed thirty days, 
the States in dispute cease from all direct communication 
on the subject of the dispute, which is regarded as re- 
ferred exclusively to the mediating Powers, which must 
use their best efforts to settle it. 

In case of a definite rupture of pacific relations, these 
Powers are charged with the joint task of taking ad- 
vantage of any opportunity to restore peace. 

PART III. — International Commissions of Inquiry 
Article 9. — In disputes of an international nature in- 
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volving neither honor nor essential interests, and arising 
from a diflFerence of opinion on points of fact, the con- 
tracting Powers deem it expedient and desirable that the 
parties who have not been able to come to an agreement 
by means of diplomacy, shotdd, as far as circumstances 
allow, institute an international commission of inquiry, 
to facilitate a solution of these disputes by elucidating 
the facts by means of an impartial and conscientious in- 
vestigation. 

Article 10. — International commissions of inquiry are 
constituted by special agreement between the parties in 
dispute. 

The inquiry convention defines the facts to be exam- 
ined ; it determines the mode and time in which the com- 
mission is to be formed and the extent of the powers 
of the commissioners. 

It also determines, if there is need, where the commis- 
sion is to sity and whether it may remove to another 
place, the language the commission shall use and the lan- 
guages the use of which shall be authorized before it, 
as well as the date on which each party must deposit 
its statement of facts, and, generally speaking, all the 
conditions upon which the parties have agreed. 

If the parties consider it necessary to appoint assessors, 
the inquiry convention shall determine the mode of their 
selection and the extent of their powers. 

Article 11. — If the inquiry convention has not de- 
termined where the commission is to sit, it shall sit at 
The Hague. 

The place of sitting, once fixed, cannot be altered by 
the commission except with the assent of the parties. 

If the inquiry convention has not determined the lan- 
guages to be employed, the question is decided by the 
commission. 

Article 12.^ — Unless otherwise stipulated, commissions 
of inquiry are formed in the manner determined by Ar- 
ticles 45 and 57 of the present Convention. 

Article 13. — In case of the death, retirement, or dis- 
ability from any cause of one of the commissioners or 
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one of the assessors, should there be any, his place is 
filled in t^e same way as he was appointed. 

Article 14. — The parties are entitled to appoint special 
agents to attend the commission of inquiry, whose duty 
it is to represent them and to act as intermediaries be- 
tween them and the commission. 

They are further -authorized to engage counsel or ad- 
vocates, appointed by themselves, to state their case and 
uphold their interests before the commission. 

Article 15. — The International Bureau of the Per- 
manent Court of Arbitration acts as registry for the com- 
missions which sit at The Hague, and shall place its 
offices and staff at the disposal of the contracting Powers 
for the use of the commission of inquiry. 

Article 16. — If the commission meets elsewhere than 
at The Hague, it appoints a secretary general, whose 
office serves as registry. 

It is the function of the registry, under the control 
of the president, to make the necessary arrangements for 
the sittings of the commission, the preparation of the 
minutes, and while the inquiry lasts, for the custody of 
the archives, which shall subsequently be transferred to 
the International Bureau at The Hague. 

Article 17. — In order to facilitate the constitution and 
working of commissions of inquiry, the contracting 
Powers recommend the following rules, which shall be 
applicable to the inquiry procedure in so far as the parties 
do not adopt other rules. 

Article 18. — The commission shall settle the details 
of the procedure not Covered by the special inquiry con- 
vention or the present Convention, and shall arrange all 
the formalities required for dealing with the evidence. 

Article 19. — On the inquiry both sides must be heard. 

At the dates fixed, each party communicates to the 
commission and to the other party the statements of 
facts, if any, and, in all cases, the instruments, papers, 
and documents which it considers useful for ascertaining 
the truth, as well as the list of witnesses and experts 
whose evidence it wishes to be heard. 
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Article 20. — The commission is entitled, with the as- 
sent of the parties, to move temporarily to any place 
where it considers it may be useful to have recourse to 
this means of inquiry or to send thither one or more of 
its members. Permission must be obtained from the State 
on whose territory it is proposed to hold the inquiry. 

Article 21. — Every investigation, and every examina- 
tion of a locality, must be made in the presence of the 
agents and counsel of the parties or after they have been 
duly summoned. 

Article 22. — The commission is entitled to ask either 
party for such explanations and information as it deems 
expedient. 

Article 23. — The parties undertake to supply the 
commission of inquiry, as fully as they may think pos- 
sible, with all means and facilities necessary to enable 
it to become completely acquainted with and to accurately 
understand the facts in question. 

They undertake to make use of the means at their 
disposal under their municipal law, to ensure the appear- 
ance of the witnesses or experts who are in their territory 
and have been summoned before the commission. 

If the witnesses or experts are unable to appear before 
the commission, the parties will arrange for their evi- 
dence to be taken before the qualified officials of their 
own country. 

Article 24. — For all notifications which the commis- 
sion has to make in the territory of a third contracting 
Power, the commission shall apply direct to the Govern- 
ment of that Power. The same rule shall apply in the 
case of steps being taken to procure evidence on the 
45pot. 

The requests for this purpose are to be executed in 
accordance with the means at the disposal of the re- 
quested Power under its municipal law. They cannot be 
rejected unless this Power considers them of a nature 
to impair its sovereign rights or its safety. 

The commission will also be always entitled to act 
through the Power in whose territory it sits. 



THE HAOUE CONVENTION 161 

Articxe 25. — The witnesses and experts are summoned 
on the request of the parties or by the commission of 
its own motion, and, in every case, through the Govern- 
ment of the State in whose territory they are. 

The witnesses are heard in succession and separately, 
in the presence of the agents and counsel, and in the 
order fixed by the commission. 

Article 26. — ^The examination of witnesses is con- 
ducted by the president. 

The members of the commission may, however, put to 
each witness the questions that they consider proper in 
order to throw light on or complete his evidence, or in 
order to inform themselves on any point concerning the 
witness within the limits of what is necessary in order 
to get at the truth. 

The agents and counsel of the parties may not inter- 
rupt the witness when he is making his statement, nor 
put any direct question to him, but they may ask the 
president to put such additional questions to the witness 
as they think expedient. 

Article 27. — 'The witness must give his evidence with- 
out being allowed to read any written draft. He may, 
however, be permitted by the president to consult notes 
or documents if the nature of the facts referred to ne- 
cessitates their employment. 

Article 28. — ^A minute of the evidence of the witness 
is drawn up forthwith and read to the witness. The 
latter may make such alterations and additions as he 
thinks well, which shall be recorded at the end of his 
statement. 

When the whole of his statement has been read to 
the witness, he is required to sign it. 

Article 29. — ^The agents are authorized, in the course 
of or at the close of the inquiry, to present in writing 
to the commission and to the other party such statements, 
requisitions, or summaries of the facts as they consider 
useful for ascertaining the truth. 

Article 30. — ^The commission considers its decisions 
in private and the proceedings remain secret. 
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All questions are decided by a majority of the mem- 
bers of the commission. 

If a member declines to vote, the fact must be re- 
corded in the minutes. 

Akticle 31. — ^The sittings of the commission are not 
public, nor are the minutes and documents connected with 
the inquiry published, except in virtue of a decision of 
the commission taken with the consent of the parties. 

Article 32. — After the parties have presented all the 
explanations and evidence, and the witnesses have all 
been heard, the president declares the inquiry terminated, 
and the commission adjourns to deliberate and to draw 
up its report. 

Article 33. — ^The report is signed by all the members 
of the commission. 

If one of the members refuses to sign, the fact is men- 
tioned ; but the validity of the report is not affected. 

Article 34. — The report of the commission is read 
at a public sitting, the agents and counsel of the parties 
being present or duly summoned. 

A copy of the report is delivered to each party. 

Article 35— -The report of the commission is limited 
to a finding of facts, and has in no way the character 
of an award. It leaves to the parties entire freedom 
as to the effect to be given to this finding. 

Article 36. — Each party pays its own expenses and 
an equal share of the expenses of the commission. 

PART IV. — International Arbitration 
Chapter I. — The System of Arbitration 

Article 37. — International arbitration has for its ob- 
ject the settlement of disputes between States by judges 
of their own choice and on the basis of respect for law. 

Recourse to arbitration implies an engagement to sub- 
mit in good faith to the award. 

Article 38. — In questions of a legal nature, and espe- 
cially in the interpretation or application of international 
conventions, arbitration is recognized by the contracting 
Powers as the most effective and at the same time the 
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most equitable means of settling disputes which diplo* 
macy has failed to settle. 

Consequently, it would be desirable that, in disputes 
about the above mentioned questions, the contracting 
Powers, if the case arise, have recourse to arbitration, 
in so far as circumstances permit. 

Article 39. — ^The arbitration convention is concluded 
for questions already existing or for questions which may 
arise eventually. 

It may embrace any dispute op only disputes of a cer- 
tain cBtegqry. 

Article 40. — Independently of general or private trea- 
ties expressly stipulating recourse to arbitration as obli- 
gatory on the contracting Powers, these Powers reserve 
to themselves the right of concluding new agreements, 
general or private, with a view to extending obligatory 
arbitration to all cases which they may consider it pos- 
sible to submit to it. 

Chapter II. — The Permanent Court of Arbitration 

Article 41. — ^With the object of facilitating an imme- 
diate recourse to arbitration for international differences 
which it has not been possible to settle by diplomacy, 
the contracting Powers undertake to maintain the Per- 
manent Court of Arbitration, as established by the First 
Peace Conference accessible at all times and operating, 
unless otherwise stipulated by the parties, in accordance 
with the rules of procedure inserted in the present Con- 
vention. 

Article 42. — ^The Permanent Court is competent for 
all arbitration cases, unless the parties agree to institute 
a special tribunal. 

Article 43. — The Permanent Court has its seat at The 
Hague. 

An International Bureau serves as registry for the 
Court. It is the channel for communications relative to 
the meetings of the Court; it has the custody of the 
archives and conducts all the administrative business. 

The contracting Powers undertake to communicate to 
the Bureau, as soon as possible, a duly certified copy of 
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any conditions or arbitration arrived at between them 
and of any award concerning them delivered by a special 
tribunal. 

They likewise undertake to communicate to the Bureau 
the laws, regulations, and documents eventually showing 
the execution of the awards given by the Court. 

Article 44. — Each contracting Power selects four per- 
sons at the most, of known competency in questions of 
international law, of the highest moral reputation, and 
disposed to accept the duties of arbitrator. 

The persons thus selected are inscribed, as members 
of the Court, in a list which shall be notified to all the 
contracting Powers by the Bureau. 

Any alteration in the list of arbitrators is brought by 
the Bureau to the knowledge of the contracting Powers. 

Two or more Powers may agree on the selection in 
common of one or more members. 

The same person can be selected by different Powers. 
The members of the Court are appointed for a term 
of six years. Their appointments can be renewed. 

In case of the death or retirement of a member of 
the Court, his place is filled in the same way as he was 
appointed, and for a fresh period of six years. 

Article 45. — ^When the contracting Powers wish to 
have recourse to the Permanent Court for the settlement 
of a difference that has arisen between them, the arbi- 
trators called upon to form the tribunal competent to 
decide this difference must be chosen from the general 
list of members of the Court. 

Failing the composition of the arbitration tribunal by 
agreement of the parties the following course is pur- 
sued: 

Each party appoints two arbitrators, of whom one only 
can be its national or chosen from among the persons 
selected by it as members of the Permanent Court. These 
arbitrators together choose an umpire. 

If the votes are equally divided, the choice of the 
umpire is entrusted to a third Power, selected by the 
parties by common accord. 
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1 f an agreement is not arrived at on this subject each 
party selects a different Power, and the choice of the 
umpire is made in concert by the Powers thus selected. 

If, within two months' time, these two Powers cannot 
come to an agreement, each of them presents two candi- 
dates taken from the list of members of the Permanent 
Court, exclusive of the members selected by the parties 
and not nationals of either of them. Which of the candi- 
dates thus presented shall be umpire is determined by 
lot. 

Article 46. — ^As soon as the tribunal is composed, the 
parties notify to the Bureau their determination to have 
recourse to the Court, the text of their compromise, and 
the names of the arbitrators. 

The Bureau communicates without delay to each ar- 
bitrator the compromis, and the names of the other mem- 
bers of the tribunal. 

The tribunal assembles on the date fixed by the parties. 
The Bureau makes the necessary arrangements for the 
meeting. 

The members of the tribunal, in the performance of 
their duties and out of their own country, enjoy diplo- 
matic privileges and immunities. 

Article 47. — ^The Bureau is authorized to place its 
premises and staff at the disposal of the contracting 
Powers for the use of any special board of arbitration. 

The jurisdiction of the Permanent Court may, within 
the conditions laid down in the regulations, be extended 
to disputes between non-contracting Powers or between 
contracting Powers and non-contracting Powers, if the 
parties are agreed to have recourse to this tribunal. 

Article 48. — The contracting Powers consider it their 
duty, if a serious dispute threatens to break out between 
two or more of them, to remind these latter that the 
Permanent Court is open to them. 

Consequently, they declare that the fact of reminding 
the parties at variance of the provisions of the present 
Convention, and the advice given to them, in the highest 
interests of peace, to have recourse to the Permanent 
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Court, can only be regarded as in the nature of good 
offices. 

In case of dispute between two Powers, one of them 
may always address to the International Bureau a note 
containing a declaration that it would be ready to submit 
the dispute to arbitration. 

The Bureau must at once inform the other Power of 
the declaration. 

Article 49. — The Permanent Administrative Council, 
composed of the diplomatic representatives of the con- 
tracting Powers accredited to The Hague and of the 
Netherland Minister for Foreign Affairs, who acts as 
president, is charged with the direction and control of 
the International Bureau. 

The Council settles its rules of procedure and all other 
necessary regulations. 

It decides all questions of administration which may 
arise with regard to the operations of the Court. 

It has entire control over the appointment, suspension, 
or dismissal of the officials and employees of the Bureau. 

It fixes the payments and salaries, and controls the 
general expenditure. 

At meetings duly summoned the presence of nine 
members is sufficient to render valid the discussions of 
the Council. The* decisions are taken by a majority of 
votes. , 

The Council communicates to the contracting Powers 
without delay the regulations adopted by it. It presents 
to therii an annual report on the labors of the Court, the 
working of the administration, and the expenditure. The 
report likewise contains a resume of what is important 
in the documents communicated to the Bureau by the 
Powers in virtue of Article 43, paragraphs 3 and 4. 

Article 50. — The expenses of the Bureau shall be 
borne by the contracting Powers in the proportion fixed 
for the International Bureau of the Universal Postal 
Union. 

The expenses to be charged to the adhering Powers 
shall be reckoned from the date on which their adhesion 
comes into force. 
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Chapter III. — ^Arbitration Procedure 

Article 51. — ^With a view to encouraging the develop- 
ment of arbitration, the contracting Powers have agreed 
on the following rules, which are applicable to arbitration 
procedure, unless other rules have been agreed on by 
the parties. 

Article 52. — The Powers which have recourse to ar- 
bitration sign a compromise, in which are defined the 
subject of the dispute, the time allowed for appointing 
arbitrators, the form, order, and time in which the com- 
munication referred to in Article 63 must be made, and 
the amount of the sum which each party must deposit 
in advance to defray the expenses. 

The compromise likewise defines, if there is occasion, 
the manner of appointing arbitrators, any special powers 
which may eventually belong to the tribunal, where it 
shall meet, the language it shall use, and the languages 
the employment of which shall be authorized before it, 
and generally speaking, all the conditions on which the 
parties are agreed. 

Article 63. — The Permanent Court is competent to 
settle the compromise, if the parties are agreed to have 
recourse to it for the purpose. It is similarly competent, 
even if the request is only made by one of the parties, 
when all attempts to reach an understanding through the 
diplomatic ^channel have failed, in the case of: 

1. A dispute covered by a general treaty of arbitra- 
tion concluded or renewed after the present Convention 
has come into force, and providing for a compromise in 
all disputes and not either explicitly or implicitly exclud- 
ing the settlement of the compromise from the compe- 
tence of the Court. Recourse cannot, however, be had 
to the Court if the other party declares that in its opinion 
the dispute does not belong to the category of disputes 
which can be submitted to obligatory arbitration, unless 
the treaty of arbitration confers upon the arbitration 
tribunal the power of deciding this preliminary question. 

2. A dispute arising from contract debts claimed from 
one Power by another Power as due to its nationals, 
and for the settlement of which the offer of arbitration 
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has been accepted. This provision is not applicable if 
acceptance is subject to the condition that the compromise 
should be settled in some other way. 

Article 54. — In the cases contemplated in the preced- 
ing article, the compromise shall be settled by a commis- 
sion consisting of Rve members selected in the manner 
laid down in Article 45, paragraphs 3 to 6. 

The fifth member is ex officio president of the com- 
mission. 

Article 55. — ^The duties of arbitrator may be con- 
ferred on one arbitrator alone or on several arbitrators 
selected by the parties as they please, or chosen by them 
from the members of the Permanent Court of Arbitra- 
tion established by the present Convention. 

Failing the composition of the tribunal by agreement 
of the parties, the course referred to in Article 45, par- 
agraphs 3 to 6, is pursued. 

Article 56. — ^When a sovereign or the chief of a 
State is chosen as arbitrator the arbitration procedure is 
settled by him. 

Article 57. — ^The umpire is ex officio president of 
the tribunal. 

When the tribunal does not include an umpire, it ap- 
points its own president. 

Article 68.— When the compromise is settled by a 
commission, as contemplated in Article 54^ and in the 
absence of an agreement to the contrary, the commission 
itself shall form the arbitration tribunal. 

Article 59. — In case of the death, retirement, or disa- 
bility from any cause of one of the arbitrators, his place 
is filled in the same way as he was appointed. 

Article 60. — The tribunal sits at The Hague, unless 
some other place is selected by the parties. 

The tribunal can only sit in the territory of a third 
Power with the latter's consent. 

The place of meeting once fixed cannot be altered by 
the tribunal, without the assent of the parties. 
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Article 61. — If the question as to what languages are 
to be used has not been settled by the compromise, it 
shall be decided by the tribunal. 

Article 62. — The parties are entitled to appoint spe- 
cial agents to attend the tribunal to act as intermediaries 
between themselves and the tribunal. 

They are further authorized to commit the defense of 
their rights and interests before the tribunal to counsel 
or advocates appointed by them for this purpose. 

The members of the Permanent Court may not act as 
agents, counsel, or advocates except on behalf of the 
Power which appointed them members of the Court. 

Article 63. — ^As a general rule, arbitration procedure 
comprises two distinct phases : written pleadings and oral 
discussions. 

The written pleadings consist in the communication by 
the respective agents to the members of the tribunal and 
the opposite party of cases, counter-cases, and, if neces- 
sary, of replies ; the parties annex thereto all papers and 
documents relied on in the case. This communication 
shall be made either directly or through the intermediary 
|pf the International Bureau, in the order and within the 
time fixed by the compromise. 

The time fixed by the compromise may be extended by 
mutual agreement by the parties, or by the tribunal when 
the latter considers it necessary for the purpose of reach- 
ing a just decision. 

The discussions consist *in the oral development before 
the tribunal of the arguments of the parties. 

Article 64. — Every document produced by one party 
must be communicated to the other party in the form of 
a duly certified copy. 

Article 65. — ^Unless special circumstances arise, the 
tribunal does not meet until the pleadings are closed. 

Article 66. — The discussions are under the direction 
of the president. 

They are only public if it be so decided by the tribunal, 
with the assent of the parties. 
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They are recorded in minutes drawn up by the sec- 
retaries appointed by the president. These minutes are 
signed by the president and by one of the secretaries and 
alone have an authentic character. 

Article 67. — After the close of the pleadings, the 
tribunal is entitled to refuse discussion of all new papers 
or documents which one of the parties may wish to sub- 
mit to it without the consent of the other party. 

Article 68. — ^The tribunal is free to take into con- 
sideration new papers or documents to which its attention 
may be drawn by the agents or counsel of the parties. 

In this case, the tribunal has the right to require the 
production of these papers or documents, but is obliged 
to make them known to the opposite party. 

Article 69. — The tribunal can, besides, require from 
the agents of the parties the production of all papers, and 
can demand all necessary explanations. In case of refusal 
the tribunal takes note oi it. 

Article 70. — The agents and the counsel of the parties 
arc authorized to present orally to the tribunal all the argu- 
ments they may consider expedient in defense of their 
case. 

Article 71. — They are entitled to raise objections and 
points. The decisions of the tribunal on these points are 
final and cannot form the subject of any subsequent dis- 
cussion. 

Article 72. — ^The members of the tribunal are entitled 
to put questions to the agents and counsel of the parties, 
and to ask them for explanations on doubtful points. 

Neither the questions put, nor the remarks made by 
members of the tribunal in the course of the discussions 
can be regarded as an expression of opinion by the trib- 
unal in general or by its members in particular 

Article 73. — The tribunal is authorized to declare its 
competence in interpreting the comprise as well as the 
other papers and documents which may be invoked in the 
case, and in applying the principles of law. 

Article 74. — The tribunal is entitled to issue rules of 
procedure for the conduct of the case, to decide the forms, 
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order, and time in which each party must conclude its final 
arguments, and to arrange all the formalities required for 
dealing with the evidence. 

Article 75. — The parties undertake to supply the trib- 
unal, as fully as they consider possible, with all the infor- 
mation required for deciding the dispute. 

Article 76. — For all notifications which the tribunal 
has to make in the territory of a third contracting Power, 
the tribunal shall apply direct to the Government of that 
Power. The same rule shall apply in the case of steps be- 
ing taken to procure evidence on the spot. 

The requests for this purpose are to be executed in 
accordance with the means at the disposal of the requested 
Power under its municipal law. They cannot be rejected 
unless this Power considers them of a nature to impair its 
sovereign rights or its safety. 

The tribunal will also be always entitled to act through 
the Power in whose territory it sits. 

Article 77. — ^When the agents and counsel of the par- 
ties have submitted all the explanations and evidence in 
support of their case the president declares the discussion 
closed. 

Article 78. — ^The deliberations of the tribunal take 
place in private and remain secret. 

All questions are decided by a majority of its members. 

Article 79. — ^The awafd must state the reasons on 
which it is based. It contains the names of the arbitrators ; 
it is signed by the president and by the registrar or the 
secretary acting as registrar. 

Article 80. — ^The award is read out at a public sitting, 
the agents and counsel of the parties being present or duly 
summoned to attend. 

Article 81. — ^The award, duly pronounced and notified 
to the agents of the parties, settles the dispute definitively 
and without appeal. 

Article 82. — ^Any dispute arising between the par- 
ties as to the interpretation and execution of the award 
shall, in the absence of an agreement to the contrary, be 
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submitted to the decision of the tribunal which pronounced 
it. 

Article 83. — ^The parties can reserve in the compromi*; 
the right to demand the revision of the award. 

In this case and unless there be a stipulation to the con- 
trary, the demand must be addressed to the tribunal which 
pronounced the award. It can only be made on the ground 
of the discovery of some new fact which is of a nature to 
exercise a decisive influence upon the award and which, 
at the time the discussion was closed, was unknown to 
the tribunal and to the party demanding the revision. 

Proceedings for revisions can only be instituted by a 
decision of the tribunal expressly recording the existence 
of the new fact, recognizing in it the character described 
in the preceding paragraph, and declaring the demand ad- 
missible on this ground. 

The compromis fixes the period within which the de- 
mand for revision must be made. 

Article 84. — ^The award is binding only on the parties 
in dispute. 

When there is a question as to the interpretation of a 
convention to which Powers other than those in dispute 
are parties, the latter inform all the signatory Powers in 
good time. Each of these Powers is entitled to intervene 
in the case. If one or more avail themselves of this right, 
the interpretation contained in the award is equally bind- 
ing on them. 

Article 85. — Each party pays its own expenses and an 
equal share of the expenses of the tribunal. 

Chapter IV. — Arbitration by Summary Procedure. 

Article 86. — ^With a view to facilitating the working 
of the system of arbitration in disputes admitting of a 
summary procedure, the contracting Powers adopt the 
following rules, which shall be observed in the absence of 
other arrangements and subject to the reservation that the 
provisions of Chapter III apply so far as may be. 

Article 87. — Each of the parties appoints an arbitrator. 
The two arbitrators thus selected choose an umpire. If 
they do not agree on this point, each of them proposes tw«» 
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candidates taken from the general list of the members of 
the Permanent Court exclusive of the members appointed 
by either of the parties and not being nationals of either 
of them; which of the candidates thus proposed shall be 
the umpire is determined by lot. 

The umpire presides over the tribunal, which gives its 
decisions by a majority of votes. 

Article 88. — In the absence of any previous agreement, 
the tribunal, as soon as it is formed, settles the time within 
which the two parties must submit their respective cases 

to It. 

Article 89. — Each party is represented before the trib- 
unal by an agent, who serves as intermediary between the 
tribunal and the Government which appointed him. 

Article 90. — The proceedings are conducted exclusive- 
ly in writing. Each party, however, is entitled to ask that 
witnesses and experts be called. The tribunal has, on its 
part, the right to demand oral explanations from the 
agents of the two parties, as well as from the experts and 
witnesses whose appearance in Court it may consider use- 
ful. 

Part V. — Final Provisions 

Article 91. — The present Convention, duly ratified, 
shall replace, as between the contracting Powers, the Con- 
vention for the pacific settlement of international disputes 
of July 29, 1899. 

Article 92. — ^The present Convention shall be ratified 
as soon as possible. 

The ratifications shall be deposited at The Hague. 

The first deposit of ratifications shall be recorded in a 
proces-verbal signed by the representatives of the Powers 
which take part therein and by the Netherland Minister 
for Foreign Affairs. 

The subsequent deposits of ratifications shall be made 
by means of a written notification, addressed to the Neth- 
erland Government and accompanied by the instrument 
of ratification. 

A duly certified copy of the proces-verbal relative to 
the first deposit of ratifications, of the notifications men- 
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tioned in the preceding paragraph, as well as the instru- 
ments of ratification, shall be immediately sent by the 
Netherland Government, through the diplomatic channel, 
to the Powers invited to the Second Peace Conference, 
as well as to the other Powers which shall have adhered 
to the Convention. In the cases contemplated in the pre- 
ceding paragraph, the said Government shall at the same 
time inform them of the date on which it received the 
notification. 

Article 93. — Non-signatory Powers which have been 
invited to the Second Peace Conference may adhere to 
the present Convention. 

The Power which desires to adhere notifies its intention 
in writing to the Netherland Government, forwarding to 
it the act of adhesion, which shall be deposited in the 
archives of the said Government. 

This Government shall immediately forward to all the 
other Powers invited to the Second Peace Conference a 
duly certified copy of the notification as well as of the act 
of adhesion, mentioning the date on which it received a 
notification. 

Article 94. — The conditions on which the Powers 
which have not been invited to the Second Peace Confer- 
ence may adhere to the present Convention shall form the 
subject of a subsequent agreement between the contract- 
ing Powers. 

Article 95. — The present Convention shall take eflFect, 
in the case of the Powers which were parties to the first 
deposit of ratifications, sixty days after the date of the 
proces-verbal of this deposit, and, in the case of the Pow- 
ers which ratify subsequently or which adhere, sixty days 
after the notification of their ratification or of their ad- 
hesion has been received by the Netherland Government. 

Article 96. — In the event of one of the conti^cting 
Parties wishing to denounce the present Convention, the 
denunciation shall be notified in writing to the Nether- 
land Government, which shall immediately communicate a 
duly certified copy of the notification to all the other Pow- 
ers informing them of the date on which it was received. 
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The denunciation shall have effect only in regard to the 
notifying Power, and one year after the notification has 
reached the Netherland Government. 

Article 97. — ^A register kept by the Netherland Min- 
ister for Foreign Affairs shall give the date of the deposit 
of ratifications effected in virtue of Article 92, paragraphs 
3 and 4, as well as the date on which the notifications of 
adhesion (Article 93, paragraph 2) or of denunciation 
(Article 96, paragraph 1) have been received. 

Each contracting Power is entitled to have access to 
this register and to be supplied with duly certified extracts 
from it. 

In faith of which the plenipotentiaries have appended 
their signatures to the present Convention. 

Done at The Hague, October 18, 1907, in a single orig- 
inal, which shall remain deposited in the archives of the 
Netlierland Government, and copies of which, duly cer- 
tified, shall be sent, through the diplomatic channel, to the 
contracting Powers. 
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Reservations Made by the Delegations of the 
States to tlie Peace Conferences of 1888 and 1807 
at The Hague to the Conventions for die 
Pacific Settlement of International 

Disputes 

Nothing contained in this Convention shall be so con- 
stmed as to require the United States of America to de- 
part from its tntditional policy of not intruding upon, in- 
terfering with, or entangling itself in, the political ques- 
tions of policy or internal administration of any foreign 
State ; nor shall anjrthing contained in the said Convention 
be construed to imply a relinquishment by die United 
States of its traditional attitude toward purely American 
questions. 



APPENDIX C 
THE COVENANT OF THE LEAGUE OF 

NATIONS 

The high contracting parties, in order to promote in- 
ternational co-operation and to achieve international 
peace and security by the acceptance of obligations not 
to resort to war, by the prescription of open, just, and 
honorable relations between nations, by the firm estab- 
lishment of the understandings of international law as the 
actual rule of conduct among Governments, and by the 
maintenance of justice and a scrupulous respect for all 
treaty obligations in the dealings of organized peoples 
with one another, agree to this covenant of the League 
of Nations. 

Article 1. — The original members of the League of 
Nations shall be those of the signatories which are named 
in the annex to this covenant and also such of those 
other States named in the annex as shall accede without 
reservation to this covenant. Such accession shall be 
effected by a declaration deposited with the secretariat 
within two months of the coming into force of the cove- 
nant. Notice thereof shall be sent to all other members 
of the League. 

Any fully self-governing State, dominion, or colony 
not named in the annex may become a member of the 
League if its admission is agreed to by two-thirds of the 
assembly, provided that it shall give effective guarantees 
of its sincere intention to observe its international obli- 
gations, and shall accept such regulations as may be pre- 
scribed by the League in regard to its military, naval and 
air forces and armaments. 
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Any member of the League may, after two years' 
notice of its intention so to do, withdraw from the League; 
provided that all its international obligations and all its 
obligations under this covenant shall have been fulfilled 
at the time of its withdrawal. 

Article 2. — ^The action of the League under this cove- 
nant shall be effected through the instrumentality of an 
assembly and of a council, with a permanent secretariat. 

Article 3. — ^The assembly shall consist of representa- 
tives of the members of the League. 

The assembly shall meet at stated intervals and from 
time to time as occasion may require at the seat of the 
League or at such other place as may be decided upon. 

The assembly may deal at its meetings with any matter 
within the sphere of action of the League or affecting 
the peace of the world. 

At meetings of the assembly each member of the 
League shall have one vote, and may have not more than 
three representatives. 

Article 4. — The council shall consist of representa- 
tives of the principal Allied and Associated Powers, to- 
gether with representatives of four other members of 
tfie League. These four members of the League shall 
be selected by the assembly from time to time in its dis- 
cretion. Until the appointment of the representatives of 
the four members of the League first selected by the 
assembly, representatives of Belgium, Brazil, Spain, and 
Greece shall be members of the council. 

With the approval of the majority of the assembly, 
the council may name additional members of the League 
whose representatives shall always be members of the 
council; the council with Uke approval may increase the 
number of members of the League to be selected by the 
assembly for representation on the council. 

The council shall meet from time to time as occasion 
may require, and at least once a year, at the seat of the 
League, or at such other place as may be decided upon. 
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The council may deal at its meetings with any matter 
within the sphere of action of the League or affecting the 
peace of the world. 

Any member of the League not represented on the 
council shall be invited to send a representative to sit as 
a member at any meeting of the council during the con- 
sideration of matters specially affecting the interests of 
that member of the League. 

At meetings of the council, each member of the League 
represented on the council shall have one vote, and may 
have not more than one representative. 

Article 5. — ^Except where otherwise expressly pro- 
vided in this covenant or by the terms of the present 
treaty, decisions at any meeting of the assembly or of the 
council shall require the agreement of all the members 
of the League represented at the meeting. 

All matters of procedure at meetings of the assembly 
or of the council, including the appointment of commit- 
tees to investigate particular matters, shall be regulated 
by the assembly or by the council and may be decided 
by a majority of the members of the League represented 
at the meeting. 

The first meeting of the assembly and the first meet- 
ing of the council shall be summoned by the President 
of the United States of America. 

Article 6. — ^The permanent secretariat shall be estab- 
lished at the seat of the League. The secretariat shall 
comprise a Secretary General and such secretaries and 
staff as may be required. 

The first Secretary General shall be the person named 
in the annex; thereafter the Secretary General shall be 
appointed by the council with the approval of the ma- 
jority of the assembly. 

The secretaries and staff of the secretariat shall be ap- 
pointed by the Secretary General with the approval of 
the council. 

The Secretary General shall act in that capacity at all 
meetings of the assembly and of the council. 
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The expenses of the secretariat shall be borne by the 
members of the League in accordance with the appor- 
tionment of the expenses of the International Bureau 
of the Universal Postal Union. 

Article 7. — The seat of the League is established at 
Geneva. 

The council may at any time decide that the seat of 
the League shall be established elsewhere. 

All positions under or in connection with the League, 
including the secretariat, shall be open equally to men 
and women. 

Representatives of the members of the League and 
officials of the League when engaged on the business of 
the League shall enjoy diplomatic privil^es and im- 
munities. 

The buildings and other property occupied b|y the 
League or its officials or by representatives attending its 
meetings shall be inviolable. 

Article 8. — The members of the League recognize 
that the maintenance of peace requires the reduction of 
national armaments to the lowest point consistent with 
national safety and the enforcement by common action 
of international obligations. 

The council, taking account of the geographical situa- 
tion and circumstances of ' each State, shall formulate 
plans for such reduction for the consideration and action 
of the several Governments. 

Such plans shall be subject to reconsideration and re- 
vision at least every ten years. 

After these plans shall have been adopted by the sev- 
eral Governments, the limits of armaments therein fixed 
shall not be exceeded without the concurrence of the 
council. 

The members of the League agree that the manufac- 
ture by private enterprise of munitions and implements 
of war is open to grave objections. The council shall 
advise how the evil effects attendant upon such manu- 
facture can be prevented, due regard being had to the 
necessities of those members of the League which are 
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not able to manufacture the munitions and implements 
of war necessary for their safety. 

The members of the League undertake to interchange 
full and frank information as to the scale of their arma- 
ments, their military and naval programs and the con- 
dition of such of their industries as are adaptable to 
warlike purposes. 

Article 9. — ^A permapient commission shall be consti- 
tuted to advise the council on the execution of the pro- 
visions of Articles 1 and 8 and on military and naval 
questions generally. 

Article 10. — The members of the League undertake 
to respect and preserve as against external aggression 
the territorial integrity and existing political independ- 
ence of all members of the League. In case of any such 
aggression or in case of any threat or danger of such 
aggression the council shall advise upon the means by 
which this obligation shall be fulfilled. 

Article 11.^ — ^Any war or threat of war, whether im- 
mediately affecting any of the members of the League 
or not, is hereby declared a matter of concern to the 
whole League, and the League shall take any action that 
may be deemed wise and effectual to safeguard the peace 
of nations. In case any such emergency should arise 
the Secretary General shall on the request of any mem- 
ber of the League forthwith summon a meeting of the 
council. 

It is also declared to be the friendly right of each 
member of the League to bring to the attention of the 
assembly or of the council any circumstances whatever 
affecting international relations which threatens to dis- 
turb international peace or the good understanding be- 
tween nations upon which peace depends. 

Article 12. — The members of the League agree that 
if there should arise between them any dispute likely 
to lead to a rupture, they will submit the matter either 
to arbitration or to inquiry by the council, and they agree 
in no case to resort to war until three months after the 
award by the arbitrators or the report by the council. 
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In any case under this article the award of the arbi- 
trators shall be made within a reasonable time^ and the 
report of the council shall be made within six months 
after the submission of the dispute. 

Article 13. — The members of the League agree that 
whenever any dispute shall arise between them > which 
they recognize to be suitable for submission to arbitra- 
tion and which cannot be satisfactorily settled by diplo* 
macy, they will submit the whole subject-matter to arbi- 
tration. 

Disputes as to the interpretation of a treaty, as to any 
question of international law, as to the existence of any 
fact which if established would constitute a breach of 
any international obligation, or as to the extent and nature 
of the reparation to be made for any such breach, are 
declared to be among those which are generally suitable 
for submission to arbitration. 

For the consideration of any such dispute the Court 
of Arbitration to which the case is referred shall be the 
court agreed on by the parties to the dispute or stipulated 
in any convention existing between them. 

The members of the League agree that they will carry 
out in full good faith any award diat may be rendered, 
and diat they will not resort to war against a member 
of the League which complies therewith. In the event 
of any failure to carry out such an award, the council 
shall propose what steps should be taken to give effect 
thereto. 

Article 14. — ^The Council shall formulate and submit 
to the members of the League for adoption plans for 
the establishment of a Permanent Court of International 
Justice. The court shall be competent to hear and de- 
termine any dispute of an international character which 
the parties thereto submit to it. The court may also give 
an advisory opinion upon any dispute or question re- 
ferred to it by the council or by the assembly. 

Article 15. — If there should arise between members 
of the League any dispute likely to lead to a rupture, 
which is not submitted to arbitration in accordance with 
Article 13, the members of the League agree that they 
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will submit the matter to the council. Any party to the 
dispute may effect such submission by giving notice of 
the existence of the dispute to the Secretary General^ 
who will make all necessary arrangements for a full in- 
vestigation and consideration thereof. 

For this purpose the parties to the dispute will com- 
municate to the Secretary General, as promptly as pos- 
sible, statements of their case with all the relevant facts 
and papers, and the council may forthwith direct the 
publication thereof. 

The council shall endeavor to effect a settlement of the 
dispute, and if such efforts are successful, a statement 
sh^l be made public giving such facts and explanations 
regarding the (Uspute and the terms of settlement thereof 
as the council may deehi appropriate. 

If the dispute is not thus settled, the council either 
unanimously or by a majority vote shall make and pub- 
lish a report containing a statement of the facts of the 
dispute and the recommendations which are deemed just 
and proper in r^^rd thereto. 

Any member of the League represented on the coun- 
cil may make public a statement of the facts of the dis- 
pute and of its conclusions regarding the same. 

If a report by the council is unanimously agreed to by 
the members thereof other than the representatives of 
one or more of the parties to the dispute, the members 
of the League agree that they will not go to war with 
any party to the dispute which complies with the recom- 
mendations of the report. 

If the council fails to reach a report which is unani- 
mously agreed to by the members thereof, other than the 
representatives of one or more of the parties to the dis- 
pute, the members of the League reserve to themselves 
the right to take such action as they shall consider neces- 
sary for the maintenance of right and justice. 

If the dispute between the parties is claimed by one 
of them, and is found by the council to arise out of a 
matter which by international law is solely within the 
domestic jurisdiction of that party, the council shall so 
report, and shall make no recommendations as to its set- 
tlement. 
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The council may in any case under this article refer 
the dispute to the assembly. The dispute shall be so 
referred at the request of either party to the dispute, 
provided that such request be made within fourteen days 
after the submission of the dispute to the council. 

In any case referred to the assembly all the provisions 
of this article and of Article 12 relating to the action 
and powers of the council shall apply to the action and 
powers of the assembly, provided that a report made 
by the assembly, if concurred in by the representatives 
of those members of the League represented on the coun- 
cil and of a majority of the other members of the League, 
exclusive in each case of the representatives of the parties 
to the dispute, shall have the same force as a report by 
the council concurred in by all the» members thereof other 
than the representatives of one or more of the parties 
to the dispute. 

Article 16. — Should any member of the League resort 
to war in disregard of its covenants under Articles 12, 
13, or 15, it shall ipso facto be deemed to have committed 
an act of war against all other members of the League, 
which hereby undertake immediately to subject it to the 
severance of all trade or financial relations, the prohibi- 
tion of all intercourse between their nationals and the 
nationals of the covenant-breaking State, and the pre- 
vention of all financial, commercial, or personal inter- 
course between the nationals of the covenant-breaking 
State and the nationals of any other State, whether a 
member of the League or not. 

It shall be the duty of the council in such case to rec- 
ommend to the several Governments concerned what ef- 
fective military, naval or air force the members of the 
League shall severally contribute to the armed forces to 
be used to protect the covenants of the League. 

The members of the League agree, further, that they 
will mutually support one another in the financial and 
economic measures which are taken under this article, 
in order to minimize the loss and inconvenience resulting 
from the above measures, and that they will mutually 
support one another in resisting any special measures 
aimed at one of their number by the covenant-breaking 
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State, and that they will take the necessary steps to afford 
passage through their territory to the forces of any of 
the members of the League which are co-operating to 
protect the covenants of the League. 

Any member of the League which has violated any 
covenant of the League may be declared to be no longer 
a member of the League by a vote of the council con- 
curred in by the representatives of all the other members 
of the league represented thereon. 

Article 17. — In the event of a dispute between a 
member of the League and a State which is not a mem- 
ber of the League, or between States not members of 
the League, the State or States not members of the 
League shall be invited to accept the obligations of mem- 
bership in the League for the purposes of such dispute, 
upon such conditions as the council may deem just. If 
such invitation is accepted, the provisions of Articles 12 
to 16 inclusive shall be applied with such modifications 
as may be deemed necessary by the council. 

Upon such invitation being given the council shall im- 
mediately institute an inquiry into the circumstances of 
the dispute and recommend such action as may seem best 
and most effectual in the circmnstances. 

If a State so invited shall refuse to accept the obliga- 
tions of membership in the League for the purposes of 
such dispute, and shall resort to war against a member 
of the League the provisions of Article 10 shall be ap- 
plicable as against the State taking such action. 

If both parties to the dispute when so invited refuse 
to accept the obligations of membership in the League 
for the purposes of such dispute, the council may take 
such measures and make such recommendations as will 
prevent hostilities and will result in the settlement of 
the dispute. 

Article 18. — Every treaty or international engagement 
entered into hereafter by any member of the League shall 
be forthwith registered with the Secretariat and shall as 
soon as possible be published by it. No such treaty or 
international engagement shall be binding until so reg- 
istered. 
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Article 19. — ^The assembly may from time to time 
advise the reconsideration by members of the League of 
treaties which have become inapplicable and the consid- 
eration of international conditions whose continuance 
might endanger the peace of the world. 

Article 20. — The members of the League severally 
agree that this covenant is accepted as abrogating all 
obligations or understandings inter se which are incon- 
sistent with the terms thereof , and solemnly undertake 
that they will not hereafter enter into any engagements 
inconsistent with the terms thereof. 

In case any member of the League shall, before be- 
coming a member of the League, have undertaken any 
obligations inconsistent with the terms of this covenant, 
it shall be the duty of such member to take immediate 
steps to procure its release from such obligations. 

Article 21. — Nothing in this covenant shall be deemed 
to affect the validity of international engagements, such 
as treaties of arbitration or r^onal understandings like 
the Monroe Doctrine, for securing the maintenance of 
peace. 

Article 22. — ^To those colonies and territories which 
as a consequence of the late war have ceased to be under 
the sovereignty of the States which formerly governed 
them and which are inhabited by peoples not yet able 
to stand by themselves under the strenuous conditions 
of the modern world, there should be applied the prin- 
ciple that the well-being and development of such peoples 
form a sacred trust of civilization and that securities for 
the performance of this trust should be embodied in this 
covenant. 

The best method of giving practical effect to this prin- 
ciple is that the tutelage of such peoples should be in- 
trusted to advanced nations who by reason of their re- 
sources, their experience or their geographical position 
can best undertake this responsibility, and who are will- 
ing to accept it, and that this tutelage should be exercised 
by them as mandataries on behalf of the League. 

The character of the mandate must differ according 
to the stage of the development of the people, the geo- 
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graphical situation of the territory, its economic condi- 
tions and other similar circumstances. 

Certain communities formerly belonging to the Turkish 
Empire have reached a stage of development where their 
existence as independent nations can be provisionally 
recognized subject to the rendering of administrative ad- 
vice and assistance by a mandatary until such time as 
they are able to stand alone. The wishes of these com- 
munities must be a principal consideration in the selec- 
tion of the mandatary. 

Other peoples, especially those of Central Africa, are 
at such a stage that the mandatary must be responsible 
for the administration of the territory under conditions 
which will guarantee freedom of conscience and religion, 
subject only to the maintenance of public order and 
morals, the prohibition of abuses such as the slave trade, 
the arms traSic and the liquor trafSc, and the preventibn 
of the establishment of fortifications or military and 
naval bases and of military training of the natives for 
other than police purposes and the defense of territory, 
and will also secure equal opportunities for the trade 
and commerce of other membo^ of the League. 

There are territories, such as Southwest Africa and 
certain of the South Pacific islands, which, owing to 
the sparseness of their population or their stnall size, or 
their remoteness from the centres of civilization, or their 
geographical contiguity to the territory of the mandatary, 
and other circumstances, can be best administered under 
the laws of the mandatary as integral portions of its 
territory, subject to the saf^^rds above mentioned in 
the interests of the indigenous population. 

In every case of marxlate the mandatary shall render 
to the council an armual report in reference to the terri- 
tory committed to its charge. 

The degree of authority, control, or administration to 
be exercised by the maridatary shiall, if not previously 
agreed upon by the members of the League, be explicitly 
defined in each case by the cotrndl. 

A permanent commission shall be constituted to receive 
and examine the annual reports of the mandataries and 
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to advise the council on all matters relating to the ob- 
servance of the mandates. 

Article 23.^ — Subject to and in accordance with the 
provisions of international conventions existing or here- 
after to be agreed upon, the members of the League : 

(a) will endeavor to secure and maintain fair and 

humane conditions of labor for men, women, 
and children, both in their own countries and 
in all countries to which their commercial and 
industrial relations extend, and for ihzt purpose 
will establish and maintain the necessary inter- 
national organizations; 

(b) undertake to secure just treatment of the native 

inhabitants of territories under their control; 

(c) will intrust the League with the general super- 

vision over the execution of agreements with 
r^^rd to the traffic in women and children and 
the traffic in opium and other dangerous drugs; 

(d) will intrust the League with the general super- 

vision of the trade in arms and ammunition with 
the countries in which the control of this traffic 
is necessary in the common interest; 

(e) will make provision to secure and maintain free- 

dom of communications and of transit and 
equitable treatment for the commerce of all 
members of the League. In this connection the 
special necessities of the regions devastated 
during the war of 1914-1918 shall be borne in 
mind; 

(f) will endeavor to take steps in matters of interna- 

tional concern for the prevention and control 
of disease. 

Article 24. — ^There shall be placed under the direc- 
tion of the League all international bureaus already 
established by general treaties if the parties to such 
treaties consent. All such international bureaus and all 
commissions for the regulation of matters of interna- 
tional interest hereafter constituted shall be placed under 
the direction of the League. 
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In all matters of international interest which are regu- 
lated by general conventions but which are not placed 
under the control of international bureaus or commis- 
sions, the secretariat of the League shall, subject to the 
consent of the council and if desired by the parties, col- 
lect and distribute all relevant information and shall ren- 
der any other assistance which may be necessary or 
desirable. 

The council may include as part of the expenses of 
the secretariat the expenses of any bureau or commission 
which is placed under the direction of the League. 

Article 25. — ^The members of the League agree to 
encourage and promote the establishment and co-operation 
of duly authorized voluntary national Red Cross organ- 
izations having as purposes the improvement of health, 
the prevention of disease, and the mitigation of suffering 
throughout the world. 

Article 26. — ^Amendments to this covenant will take 
effect when ratified by the members of the League whose 
representatives compose the council and by a majority 
of the members of the League whose representatives 
compose the assembly. 

No such amendment shall bind any member of the 
League which signifies its dissent therefrom, but in that 
case it shall cease to be a member of the League. 



APPENDIX D 
THE PERMANENT COURT OF INTERNA- 
TIONAL JUSTICE 

Revised Text of the World Court Plan as Amended 
by the League of Nations Assembly at Geneva 

Inasmuch as President-elect Harding is laying stress 
upon the World Court, or a World Court, it is important 
to know exactly what the Assembly of the League of 
Nations did at Geneva when it voted to set up the Per- 
manent Court of International Justice. The approval of 
twenty-two member nations^ a majority at the time the 
project was adopted, is needed before the tribunal is 
actually established, but there is no doubt that more than 
that number of powers will approve it. 

The all-important question at Geneva was the same 
as the overshadowing issue at all conferences or assem- 
blies which have considered the establishment of an in- 
ternational tribunal — ^namely, the competence of the court 
or the limits of its jurisdiction. The ideal of a World 
Court is naturally a tribunal where a wronged nation 
may go to have its wrongs righted. In other words, 
such a cotut would have compulsory jurisdiction. 

When the Assembly of the League of Nations recently 
took up the question at Geneva it found before it a draft 
of a World Court prepared by a committee of ten jurists, 
of whom Mr. Root was one, which had met at The Hague 
some months before. The plan gave to the court com- 
pulsory jurisdiction; provided that whenever a dispute 
arose between nations which could not be settled by 
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ordinary diplomatic methods it could be brought before 
the court by either or both of the parties. But the As- 
sembly also found a decision of the Council of the League 
taken in October at Brussels, providing that the com- 
pulsory jurisdiction provision should be eliminated from 
the plan, and .that the court shotild have jurisdiction only 
when all the parties to a dispute agreed to go into court. 
This amendment was proposed by England and backed 
by France, Italy and Japan in the Council. 

It was a difficult position for the Assembly. There 
were forty-one members present. Thirty-five of them 
favored compulsory jurisdiction. The charge was made 
that the four big powers were not sincere, since they did 
not want the court so long as they had armies and navies 
to settle their disputes. The big powers replied that, in 
their judgment, the court should grow by degrees, and 
too much should not be undertaken at once. The fight 
in committee lasted three weeks, and it was only when 
the four big powers made it plain that the Assembly 
must vote for a court without compulsory jurisdiction, 
or there would be no court set up, that the smaller powers 
gave way. 

The provision evading compulsory jurisdiction will be 
found in Article 36 of the revised statute, published 
herewith. It is. worded with a certain d^^ree of diplo- 
matic obscurity, but the reader will note that it says 
merely that the nations may give the court compulsory 
jurisdiction in certain classes of disputes — ^by means of 
conventions signed and deposited with the Secretariat of 
the League. 

The attitude of the United States naturally entered 
into tiie discussion of the World Court, and the attitude 
of Mr. Root was cited as showing what sort of court 
the United States would favor. ^Wliile not making such 
statements in public speeches, the observation of some 
of the opponents of compulsory jurisdiction was that 
they did not believe that the United States would like 
to be brought into court unwillingly by Mexico over oil 
questions or by Santo Domingo over the presence of 
United States marines there. The proponents of com- 
pulsory jurisdiction simply asked "Why not?" This 
question was not answered. 
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Pull Text of World Court Plan as Amended 

Following is the World Court plan adopted at Geneva 
and now before the nations of the world, including the 
United States, for ratification: 

Article 1. — ^A Permanent Court of International Jus- 
tice is hereby established in accordance with Article 14 
of the Covenant of the League of Nations. r This court 
shall be in addition to the Coqrt of Arbitration organized 
by the Conventions of The Hague of 1899 and 1907, 
and to the special Tribunals of Arbitration to which States 
are always at liberty to submit their disputes for settle- 
ment. 

Chapter I. — Organization of the Court 

Article 2. — The Permanent Court of International 
Justice shall be composed of a body of independent 
judges, elected r^ardless of their nationality from among 
persons of high moral character who possess the quali- 
fications required in their respective countries for appoint- 
ment to the highest judicial offices, or who are juriscon- 
sults of recognized competence in international law. 

Article 3. — The court shall consist of fifteen mem- 
bers—eleven Judges and four Deputy Judges. The num- 
ber of Judges and Deputy Judges may hereafter be in- 
creased by the Assembly upon the proposal of the Coun- 
cil of the League of Nations to a total of fifteen Judges 
and six Deputy Judges. 

Article 4. — The members of the court shall be elected 
by the Assembly and by the Council from a list of per- 
sons nominated by the national groups in the Court of 
Arbitration in accordance with the following provisions: 

In the case of members of the League of Nations not 
represented in the Permanent Court of Arbitration the 
lists of candidates shall be drawn up by national groups 
appointed for this purpose by their Governments under 
the same conditions as those prescribed for members of 
the Permanent Court of Arbitration by Article 44 of 
the Convention of The Hague of 1907 for the pacific 
settlement of international disputes. 

Article 5. — At least three months before the date of 
the election the Secretary General of the League of Na- 



196 WORLD FEACE 

tions shall address a written request to the members of 
the Court of Arbitration belonging to the States men- 
tioned in the annex to the covenant or to the States 
which join the League subsequently, and to the persons 
appointed under Paragraph 2 of Article 4, inviting them 
to undertake, within a given time, by national groups, 
the nomination of persons in a position to accept the 
luties of a member of ^ court. 

Article 6. — Before making these nominations each 
national group is recommended to consult its highest 
court of justice, its l^al faculties and schools of law 
and its national academies and national sections of in- 
ternational academies devoted to the study of law. 

No group may nominate more than four persons, not 
more than two of whom shall be of their own nationality. 
In no case must the number of candidates nominated be 
more than double the number of seats to be filled. 

Article 7. — ^The Secretary General of the League of 
Nations shall prepare a list in alphabetical order of all 
the persons thus nominated. Save as provided in Article 
12, Paragraph 2, these shall be the only persons eligible 
for appointment. The Secretary General shall submit 
this list to the Assembly and to the Council. 

Article 8. — ^The Assembly and the Council shall pro- 
ceed independently of one another to elect, firstly, the 
Judges, then the Deputy Judges. 

Article 9. — At every election the electors shall bear 
in mind that not only should all the persons appointed 
as members of the court possess the qualifications re- 
quired, but the whole body also should represent the 
main forms of civilization and the principal legal systems 
of the world. 

Article 10. — ^Those candidates who obtain an abso- 
lute majority of votes in the Assembly and in the Coun- 
cil shall be considered as elected. In the event of more 
than one national of the same member of the League 
being elected by the votes of both the Assembly and the 
Council, the eldest of these only shall be considered as 
elected. 
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Article 11. — If after the first meeting held for the 
purpose of the election one or more seats remain to be 
filled, a second, and, if necessary, a third, meeting shall 
take place. 

Article 12. — If after the third meeting one or more 
seats still remain unfilled, a joint conference, consisting 
of six members, three appointed by the Assembly and 
three by the Council, may be formed at any time at the 
request of either the Assembly or the Council for the 
purpose of choosing one name for each seat still vacant, 
to submit to the Assembly and the Council for their 
respective acceptance. 

If the committee is unanimously agreed upon any per- 
son who fulfills the required conditions, he may be in- 
cluded in its list, even though he was not included in the 
list of nominations referred to in Articles 4 and 5. 

If the joint conference is satisfied that it will not be 
successful in procuring an election, those members of 
the court who have already been appointed shall, within 
a period to be fixed by the Council, proceed to fill the 
vacant seats by selection from among those candidates 
who have obtained votes either in the Assembly or in the 
Council. 

In the event of an equality of votes among the Judges, 
the eldest Judge shall have a casting vote. 

Article 13. — ^The members of the court shall be elect- 
ed for nine years. They may be re-elected. They shall 
continue to discharge their duties until their places have 
been filled. Though replaced, they shall finish any cases 
which they may have begun. 

Article 14. — ^Vacancies which may occur shall be 
filled by the same method as that laid down for the first 
election. A member of the court elected to replace a 
member whose period of appointment had not expired 
will hold the appointment for the remainder of his prede- 
cessor's term. 

Article 15. — ^Deputy Judges shall be called upon to 
sit in the order laid down in a list. This list shall be 
prepared by the court, and shall have regard, firstly, to 
priority of election, and, secondly, to age. 
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Article 16. — The ordinary members of the court may 
not exercise any political or administrative function. 
This provision does not apply to the Deputy Judges, 
except when performing their duties on the court. Any 
doubt on this point is settled by the decision of the court. 

Article 17. — No member of the court can act as agent, 
counsel or advocate in any case of an international nature. 
This provision only applies to the Deputy Judges as re- 
gards cases in which they are called upon to exercise 
tiieir functions on the court. 

No member may participate in the decision of any case 
in which he has provisionally taken an active part as 
agent, counsel or advocate for one of the contesting 
parties, or as a member of a national or international 
court, or of a commission of inquiry or in any other 
capacity. 

Any doubt on this point is settled by the decision of 
the court. 

Article 18. — ^A member of the court cannot be dis- 
missed, unless in the unanimous opinion of the other 
members he has ceased to fulfill the required conditions. 

Formal notification thereof shall be made to the Sec- 
retary General of the League of Nations by the Registrar. 
This notification makes the place vacant. 

Article 19. — ^The members of the court when engaged 
on the business of the court shall enjoy diplomatic priv- 
il^es and immunities. 

Article 20. — ^Every member of the court shall before 
taking up his duties make a solemn declaration in open 
court that he will exercise his powers impartially and 
conscientiously. 

Article 21. — ^The court shall elect its President and 
Vice President for three years; they may be re-elected. 

It shall appoint its R^strar. 

The duties of R^strar of the court shall not be deemed 
incompatible with those of Secretary General of the Per- 
manent Court of Arbitration. 
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Article 22. — The seat of the court shall be established 
at The Hague. 

The President and R^strar shall reside at the seat 
of the court. 

Article 23. — ^A session of the court shall be held every 
year. 

Unless otherwise provided by rules of court, this ses- 
sion shall begin on the 15^ of June, and shall continue 
for so long as may be deemed necessary to finish the 
cases on the list. 

The President may summon an extraordinary session 
of the court whenever necessary. 

Article 24. — ^If, for some special reason, a member 
of the court considers that he should not take part in 
the decision of a particular case, he shall so inform the 
President. 

If the President considers that for some special reason 
one of the members of the cotut should not sit on a 
particular case he shall give him notice accordingly. 

If in any such case the member of the court and the 
President disagree, the matter shall be settled by the 
decision of the court. 

Article 25. — ^The full court shall sit except when it 
is expressly provided otherwise. 

If eleven Judges cannot be present the number shall 
be made up by idling on Deputy Judges to sit. 

If, however, eleven Judges are not available a quorum 
of nine Judges shall suffice to constitute the court. 

Article 26. — ^Labor cases, 'particularly cases referred 
to in Part XIII. (Labor) of the Treaty of Versailles and 
the corresponding portions of the Treaty of Peace shall 
be heard and determined by the court under the f ollow- 
11^ conditions: 

The court will appoint every three years a special 
chamber of five Judges, selected so far as possible with 
due regard to the provisions of Article 9. In addition, 
two Judges shall be selected for the purpose of replacing 
a Judge who finds it inqpossible to sit. If the parties 
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SO demand cases will be heard and determined by this 
chamber. In the absence of any such demand the court 
will sit with the number of Judges provided for in Ar- 
ticle 25. On all occasions the Judges will be assisted by 
four technical assessors sitting with them but without 
the right to vote, and chosen with a view to ensuring a 
just representation of the competing interests. 

If there is a national of one only of the parties sitting 
as a Judge in the chamber referred to in the preceding 
paragraph, the President will invite one of the other 
Judges to retire in favor of a Judge chosen by the other 
party in accordance with Article 31. 

The technical assessors shall be chosen for each par- 
ticular case in accordance with Rules of Procedure under 
Article 30 from a list of "Assessors of Labor Cases" 
composed of two persons nominated by each member of 
the League of Nations and an equivalent number nom- 
inated ^ the governing body of the Labor Office. The 
governing body will nominate as to one-half representa- 
tives of the workers, and as to one-half representatives 
of employers from the list referred to in Article 412 of 
the Treaty of Versailles and the corresponding article of 
the other treaties of peace. 

In labor cases the International Labor Office shall be 
at liberty to furnish the court with all relevant informa- 
tion, and for this purpose the Director of that office shall 
receive copies of all the written proceedings. 

Article 27. — Cases relating to transit and communi- 
cations, particularly cases referred to in Part XII. (Ports, 
Waterways and Railways) of the Treaty of Versailles 
and the corresponding portions of the odier treaties of 
peace shall be heard and determined by the court under 
the f oUowing conditions : 

The court will appoint every three years a special 
chamber of five judges, selected so far as possible with 
due regard to the provisions of Article 9. In addition, 
two Judges shall be selected for the purpose of replacing 
a Judge who finds it impossible to sit. If the parties so 
demand cases will be heard and determined by this cham- 
ber. In the absence of any such demand the court will 
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sit with the number of Judges provided for in Article 
25. On all occasions the Judges will be assisted by four 
technical assessors sitting with them but without the 
right to vote. 

If there is a national of one only of the parties sitting 
as a Judge in the chamber referred to in the preceding 
paragraph, the President will invite one of the other 
Judges to retire in favor of a Judge chosen by the other 
party in accordance with Article 31. 

The technical assessors shall be chosen for each par- 
ticular case in accordance with rules of procedure under 
Article 30 from a list of assessors for transit and com- 
munications cases composed of two persons nominated 
by each member of the League of Nations. 

Article 28. — The special chambers provided for in 
Articles 26 and 27 may, with the consent of the parties 
to the dispute, sit elsewhere than at The Hague. 

Article 29. — ^With a view to the speedy dispatch of 
business the court shall form annually a chamber com- 
posed of three Judges who, at the request of the con- 
testing parties, may hear and determine cases by sum- 
mary procedure. 

Article 30. — ^The court shall frame rules for regu- 
lating its procedure. In particular, it shall lay down 
rules for summary procedure. 

Article 31. — ^Judges of the nationality of each con- 
testing party shall retain their right to sit in the case 
before the court. 

If the court includes upon the bench a Judge of the 
nationality of one of the parties only, the other party 
may select from among the Deputy Judges a Judge of 
its nationality, if there be one. If there should not be 
one, the party may choose a Judge, preferably from among 
those persons who have been nominated as candidates as 
provided in Articles 4 and 5. 

If the court includes upon the bench no Judges of the 
nationality of the contesting parties, each of these may 
proceed to select or choose a Judge as provided in the 
preceding paragraph. 
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Should there be several parties in the same interest, 
they shall, for the purpose of the preceding provisions, 
be reckoned as one party only. Any doubt upon this 
point is settled by the decision of the court. 

Judges selected or chosen as laid down in Paragraphs 
2 and 3 of this article shall fulfill the conditions required 
by Articles 2, 16, 17, 20, 24 of this statute. They shall 
t^e part in the decision on an equal footing with their 
colleagues. 

AftTiCLE 32. — ^The Judges shall receive an annual in- 
demnity to be determined by the Assembly of the League 
of Nations upon the proposal of the Council. This in- 
demnity must not be decreased during the period of a 
Judge's appointment. 

The President shall receive a special grant for his 
period of office, to be fixed in the same way. 

The Vice President, Judges and Deputy Judges shall 
receive a grant for the actual performance of their duties, 
to be fixed in the same way. 

Traveling expenses incurred in the performance of 
their duties shall be refunded to Judges and Deputy 
Judges who do not reside at the seat of the court. 

Grants due to Judges selected or chosen as provided 
in Article 31 shall be determined in the same way. 

The salary of the Registrar shall be decided by the 
Council upon the proposal of the court. 

The Assembly of the League of Nations shall lay 
down, on the proposal of the Council, a special regula- 
tion fixing the conditions under which retiring pensions 
may be given to the personnel of the court. 

ARTICLE 33. — ^The expenses of the court shall be borne 
by the League of Nations, in such a manner as shall be 
decided by the Assembly upon the proposal of the Coun- 
cil. 

Chapter II. — Competence of the Court 

Article 34. — Only States or members of the League 
of Nations can be parties in cases before the court. 
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Article 35. — ^The court shall be open to the members 
of the League and also to States mentioned in the annex 
to the covenant. 

The conditions under which the court shall be open 
to other States shall, subject to the special provisions 
contained in treaties in force, be laid down by the Coun- 
cil, but in no case shall such provisions place the parties 
in a position of inequality before the court. 

When a State which is not a member of the League 
of Nations is a party to a dispute, the court will fix the 
amount which that party is to contribute toward the ex- 
penses of the court. 

Article 36. — The jurisdiction of the court comprises 
all cases which the parties refer to it and all matters 
specially provided for in treaties and conventions in force. 

The members of the League of Nations and the States 
mentioned in the annex to the covenant may, either when 
signing or ratifying the protocol, to which the present 
statute is adjoined, or at a later moment, declare that 
they recognize as compulsory ipso facto and without 
special agreement, in relation to any other member or 
State accepting the same obligation, the jurisdiction of 
the court in all or any of the classes of l^al disputes 
concerning: 

(a) The interpretation of a treaty. 

(b) Any question of international law. 

(c) The existence of any fact which, if .established, 
would constitute a breach of an international obligation. 

(d) The nature or extent of the reparation to be made 
for the breach of an international obUgation. 

The declaration referred to above may be made un- 
conditionally or on condition of reciprocity on the part 
of several or certain members or States, or for a certain 
time. 

In the event of a dispute as to whether the court has 
jurisdiction, the matter shall be settled by the decision 
of the court. 

Article 37. — ^When a treaty or convention in force 
provides for the reference of a matter to a tribunal to 
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be instituted by the League of Nations, the court will 
be such tribunad. 

Article 38. — ^The Court shall apply: 

1. International conventions, whether general or par- 
ticular, establishing rules expressly recognized by the 
contesting States; 

2. International custom, as evidence of a general prac- 
tice accepted as law; 

3. The general principles of law recognized by civilized 
nations; 

4. Subject to the provisions of Article 59, judicial de- 
cisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for 
the determination of rules of law. 

This provision shall not prejudice the power of the 
court to decide a case ex aequo et bono, if the parties 
agree thereto. 

Chapter III. — ^Procedure 

Article 39. — ^The official languages of the court shall 
be French and English. If the parties agree that the 
case shall be conducted in French, the judgment will be 
delivered in French. If the parties agree that the case 
shall be conducted in English, the judgment will be de- 
livered in English. 

In the absence of an agreement as to which language 
shall be employed, each party may, in the pleadings, use 
the language which it prefers; the decision of the court 
will be given in French and English. In this case the 
court will at the same time determine which of the two 
texts shall be considered as authoritative. 

The court may, at the request of the parties, authorize 
a language other than French or English to be used. 

Article 40. — Cases are brought before the court, as 
the case may be, either by the notification of the special 
agreement or by a written application addressed to the 
Registrar. In either case the subject of the dispute and 
the contesting parties must be indicated. 

The Registrar shall forthwith communicate the appli- 
cation to all concerned. 
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He shall also notify the members of the League of 
Nations through the Secretary General. 

Article 41. — The court shall have the power to in- 
dicate, if it considers that circumstances so required, any 
provisional measures which ought to be taken to pre- 
serve the respective rights of either party. 

Article 42. — The parties shall be represented by 
agents. They may have the assistance of counsel or ad- 
vocates before the court. 

Article 43. — ^The procedure shall consist of two parts : 
written and oral. 

The written proceedings shall consist of the communi- 
cation to the Judges and to the parties of cases, counter- 
cases and, if necessary, replies; also all papers and docu- 
ments in support. 

These communications shall be made through the Reg- 
istrar, in the order and within the time fixed by the court 

A certified copy of every document produced by one 
party shall be communicat«l to the other party. 

The oral proceedings shall consist of the hearing by 
the court of witnesses, experts, agents, counsel and ad- 
vocates. 

Article 44. — For the service of all notices upon per- 
sons other than the agents, counsel and advocates, the 
court shall apply direct to the Government of the State 
upon whose territory the notice has to be served. 

The same provision shall apply whenever steps are to 
be taken to procure evidence on the spot. 

Article 45. — ^The hearing shall be under the control 
of the President, or, in his absence, of the Vice Presi- 
dent ; if both are absent, the senior Judge shall preside. 

Article 46. — ^The hearing in court shall be public, un- 
less the court shall decide otherwise, or unless the parties 
demand that the public be not admitted. 

Article 47. — Minutes shall be made at each hearing 
and signed by the Registrar and the President. These 
minutes shall be the only authentic record. 
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AftTicxE 48. — ^The court shall make orders for the con- 
duct of the case, shall decide the form and time in which 
each party must conclude its arguments and make all 
arrangements connected with the taking of evidence. 

AftTiCLE 49. — ^The court may, even before the hearing 
begins, call upon the agents to produce any document or 
to supply any explanations. Formal note shall be taken 
of any refusal. 

Article 60. — ^The court may, at any time, entrust any 
individual body, bureau, commission or other organiza- 
tion that it may select with the task of carrying out an 
inquiry or giving an expert opinion. 

Article 51. — During the hearing any relevant ques- 
tions are to be put to the witnesses and experts under 
the conditions laid down by the court in the rules of pro- 
cedure referred to in Article 30. 

Article 62. — ^Af ter the court has received the proofs 
and evidence within the time specified for the purpose, it 
may refuse to accept any further oral or written evidence 
that one party may desire to present unless the other 
side consents. 

Article 53. — ^Whenever one of the parties shall not 
appear before the court or shall fail to defend his case, 
the other party may call upon the court to decide in favor 
of his claim. 

The court must, before doing so, satisfy itself, not 
only that it has jurisdiction in accordance with Articles 
36 and 37, but also that the claim is well founded in fact 
and law. 

Article 54. — ^When, subject to the control of the 
court, the agents, advocates and counsel have completed 
their presentation of the case, the President shall declare 
the hearing closed. 

The court shall withdraw to consider the judgment. 

The deliberations of the court shall take place in pri- 
vate and remain secret. 

Article 55. — All questions shall be decided by a ma- 
jority of the Judges present at the hearing. 
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In the event of an equality of votes the President or 
his deputy shall have a casting vote. 

Article 56. — The judgment shall state the reasons on 
which it is based. It shall contain the names of the 
Judges who have taken part in the decision. 

Article 57. — If the judgment does not represent in 
whole or in part the unanimous opinion of the Judges, 
dissenting Judges are entitled to deliver a separate opin- 
ion. 

Article 58. — The judgment shall be signed by the 
President and by the Registrar. It shall be read in open 
court, due notice having been given to the agents. 

Article 59. — The decision of the court has no binding 
force excq)t between the parties and in respect of that 
particular case. 

Article 60. — ^The judgment is final and without ap-r 
peal. In the event of dispute as to the meaning or scope 
of the judgment the court shall construe it upon the re- 
quest of any party. 

Article 61. — ^An application for revision of a judg- 
ment can be made oidy when it is based upon the dis- 
covery of some fact, of such a nature as to be a decisive 
factor, which fact was, when the judgment was given, 
unknown to the court and also to the party claiming re- 
vision, always provided that such ignorance was not due 
to negligence. 

The proceedings for revision will be opened by a judg- 
ment of the court expressly recording the existence of 
the new fact, recognizing that it has such a character as 
to lay the case open to revision, and declaring the ap- 
plication admissible on this ground. 

The court may require previous compliance with the 
terms of the judgment before it admits proceedings in 
revision. 

The application for revision must be made at latest 
within six months of the discovery of the new fact. 

No application for revision may be made after the 
lapse of ten years from the date of the sentence. 
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Article 62. — Should a State consider that it has an 
interest of a legal nature which may be affected by the 
decision in the case, it may submit a request to the court 
to be permitted to intervene as a third party. It will 
be for the court to decide upon this request. 

Article 63. — Whenever the construction of a conven- 
tion to which States other than those concerned in the 
case are parties is in <juestion, the Registrar shall notify 
all such States forthwith. 

Every State so notified has the right to intervene in 
the proceedings; but if it uses this right, the construction 
given by the judgment will be equally binding upon it. 

Article 64. — ^Unless otherwise decided by the court, 
each party shall bear its own costs. 

Draft Resolution 

The machinery for the adoption of the foregoing 
statute by at least twenty-two member nations, needed 
to establish the tribunal, was provided by the League 
Assembly in the following resolution, which it adopted: 

1. The Assembly unanimously declares its approval of 
the draft statute of the Permanent Court of International 
Justice — ^as amended by the Assembly — ^which was pre- 
pared by the council under Article 14 of the covenant 
and submitted to the Assembly for its approval. 

2. In view of the special wording of Article 14 the 
statute of the court shall be submitted within the short- 
est possible time to the members of the League of Nations 
for adoption in the form of a protocol duly ratified and 
declaring their recognition of this statute. It shall be 
the duty of the council to submit the statute to the mem- 
bers. 

3. As soon as this protocol has been ratified by the 
majority of the members of the League the statute of 
the court shall come into force and the court shall be 
called upon to sit in conformity with the said statute in 
all disputes between the members or States which have 
ratified, as well as between the other States, to which 
the court is open under Article 35, Paragraph 2, of the 
said statute. 
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4. The said protocol shall likewise remain open for 
signature by the States mentioned in the annex to the 
covenant. 
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